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The validity and existence af a legal system depends an the criterian on the basis af

which such legal system is identified. Under the madern legal systems a huge amaunt
af literature is dedicated to answering the questian, whit is law and what are the
criteria which determines which laws are part of the legal system and which are not.
This is because the unity af the legal system depends an the cantents of spirit af its
laws. There is much confusion in defining law and determining its legitimacy of law in
westera jurisprudence. The Cammand Theary af Austin, the rule af recognition af
Hart and the theory af basic narm of the legal system of Kelson are the best known
concepts in this regard, hawever, these thearies are nat much successful in clarifying
the cancept about the nature and definitian of law.

As against this, law under the Islamic teachings is divinely ordained systems of God's
commands. There is no confusion that the will af Allah is law, however, it is the man
wha discavers the divine will and transforms it into a legal system. In this article,
the effarts of the western and Islamic jurists as well as the viewpoints af both the

systems have been critically evaluated.
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"The identity of the system is found in the criterion or set of criteria
that determines which laws are part of the system and which are
not.(3)"
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(1) The problem of existence; what are the criteria for the existence of a
legal systemt
(ii) The problem of identity; what are the criteria which determine the
system to which a given law belongst
(ii1) The problem of structure; Is there a structure common to all legal

systems or to certain types of legal systemt

(iv) The problem of content(6).
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(1) Definition (2) A criterion for the validity of law (3) a

general scheme for the criterian of validity of any legal system
whatever(7).
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"A serious limitation of this method is that there is no

guarantee that the criteria selected can be shown to be applicable

to the actual content of particular legal system"(8).
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perhaps the best known are" A law is part of a legal system if
and if it was enacted directly or indirectly by the sovereign of that
system (Austin), or if and only if it is authorized by the basic norm
of the system (Kelson), or if and only if it ought to be recognized
according to the rule of recognition of the system (Hart)"(9).
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-There are, and can be, no legal limits on his law creating

power.
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—Legally unlimited power of the sovereign(21).
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"If a determinate human superior, not in a habit of obedience to
a like superior, receive habitual obedience from the bulk of given
society that determinate superior is soveriegn"(28).(Auston)
"The mark of soveriegnty is the power of making law without

the consent of any superior or equal"(29).(Jean Bodin)
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"In England the ultimate Legislator is parliament, for in our

traditional constitutional theory parliament is SO\-lereign".(f"’)
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"Law is the divinely ordained system of God's Command"(45).
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"But while law in Islam may be God given, It is man who must

apply the law. God proposes: Man disposes. And between the
original divine proposition and the eventual human disposition is
interposed on extensive field of intellectual activity and
decision"(46)
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"Between the Quranic text and the courts decree lies a long
series of questions"(47).
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"In short, Jurisprudence in Islam is the whole process of
intellectual activity which ascertains and discovers the term of the
divine will and transforms them into a system of legally
enforceable rights and dueties"(36).
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"The law is perfect but humans not mankind struggles to learn
the Shariah from the Quran and Sunna"(48).
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"A means or standard of judging, a test; a rule standard or
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“No vast literature is dedicated to answering the questions what is
chemistry?, or What is medicine?, as it is to the question what is
law. Yet, in the case of law things which at first sight look as
strange as these have often been said and not only said but urged
with eloquence and passion, as if they were revelations of truths
about law long observed by gross misrepresentations of its

essential nature”. (The Concept of Law by Hart, p.1)

¥ "command theory"d/u"l’.gf;‘;l,.:,pﬁ’_&ﬁ"’iuil?é._;jﬂruﬁ.,gw

primary JU:U’LJ’I?-g JJ’C&L ("lc_ wrsle gu?ajlodﬁ

-4.de/wld:}”jn%Jd}-’cguﬁg)fc;;@lésecondary st

| % The concept of a legal system .....C(JJ}”&_( s

St BWIL vy

(3 fIntroduction to Jurisprudence)

Ui s

£9. /4 The Authority of Law ?Cfd/_}:"r@j )

bfﬂ;&ﬁ;ﬂgh[@»ég.Jf&ﬁt"«;d/glﬁﬂfugulkéu"d‘,_j}”

e

i

"A more or less clear concept of the Identity of a legal system is
precupposed by any investigation into its material unity".
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A person or body of persons whose orders the great majority of
the society habitually obey any other person or perscns” (The
Concept of Law,™3”)
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"Sovereign: A King, one highest of all; a gold coin".

Sovereign Power: The power in a state to which none is superior.
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In a wide sense it includes all methods of law making and, therefore,
would take in judge made laws also.” (Salmond's Jurisprudence, S
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All Legislative powers herein granted shall be vested in a
congress of United States (The Constitution of U.S.A., p.41)
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"Whereas sovereignty over the entire universe belongs to

almighty Allh alone and authority to be exercised by the people
of Pakistan within the limits prescribed by him is a sacred turst”.

(l J“The Constitution of the Islamic Republic of Pakistan)
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"The theory of the divine right of Kings in its completest form
involves the folowing propositions: (i) Monarchy is a divinely
ordained institution. (ii) Hereditary right is indefeasible. (iii) Kings
are accountable to God alone (iv) Non resistance and passive
obedience are enjoined by God. "
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