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ljtihad al-Magasidt or Purposive Interpretation:
A Comparative analysis in Modern Context

Dr. Naseem Razi”

The present article presents a comparative analysis of
contemporary legal theory of purposive interpretation in English
law and ijtihad al-maqasidz in Islamic law. This article explores the
fact that ijtihad al-maqasidr is an everlasting approach and is the
most concerned issue of statutory interpretation of the modern
world. In this context it has been argued that the whole policy of
Shart'ah is based on the interest of human being and aims to
remove hardship from them and to provide them ease. Purposive
interpretation or ijtihad al-magasidi aims to interpret law in the
light of its objective and is able to solve the contemporary issues
of Ummah. This study attempts to explore that unlike English-
Common law system where discussion over purposive interpretation
is a recent development, the whole system of Islamic
interpretation is based on the objectives of Shart'ah. It discusses
the rich heritage of Shart'ah in order to implement and suggests
that contemporary issues of Ummah should be solved in the light
of the objectives of Shart'ah. At the end a concluding paragraph
has been inserted to draw some conclusions.

Statement of the Problem

Among the many wrong and biased allegations against
Islamic law, the most pernicious is the claim that Islamic legal
theories are incapable to understand and to interpret law in the
light of its objective and public interest. In fact, now a day a clash
seems to arise between inherited principles of Islam and practical
situation of Islamic law and so called legal theory which considers
that Islamic law is divine law and cannot be changed with the
changes of time and needs of people. However, unlike past,
Islamic law seems to be out-mode and impractical in discharging
its function in this modern and updated society due to ignorance
and negligence of past legacy of Islamic legal theories like ijtihad
al-magasidr by the contemporary Muslim scholars who are trying
to live at the age of their predecessors. Unfortunately, blind
adherence towards taqlid trapped the whole legal system whether
administrative policy of Muslim states or interpretive policy of the
courts and juristic opinion. Lack of thorough study of Islamic legal
theory and apprehension to a particular madhhab has made Islamic
law retard and rigid. In this context an attempt has been made to
prove that Islamic law has deep concerned with the development of
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a strong prosperous society and ensures its interests in every field
of life mundane or spiritual.

Methodology

This paper adopted a descriptive style and presented a critical and
comparative analysis of the role of ijtihad al-magasidi or
purposive interpretation in the development of law. The research
methodology of this paper relies upon documents such as books,
journals, official records, net and as well as on personal
observation. The method of data collection is based on the study of
primary and secondary sources and then on contemporary legal
theories of interpretation in the light of modern context. This paper
is divided in to three major sections: Section one treats with ijtihad
al-magasidz in Islamic legal system; section two throws light on
the contemporary legal theory of purposive interpretation which
has been suggested to adopt by English Courts during the process
of interpretation rather than strict literal rule or precedent; section
three highlights and points out some significant of purposive
interpretation in the light of contemporary issues. At the end some
recommendations and suggestions are given to solve the problems
of Ummah through purposive interpretation.

Introduction

Islamic system of interpretation has its roots in the divine
provisions of Qur’an and Sunnah. It is not an isolated, secluded
and beyond logic or based on some rigid and outmoded
interpretive modes which cannot be modified, re-evaluated or
changed in the light of the contemporary needs of Ummah rather it
has a wonderful capacity to accommodate progressive changes of a
society. From this perspective ijtihad al-magasidz is based on the
assumption that most of the Qur’anic legal texts are consisted of
ambiguous and vague words the literal interpretation of which may
lead some ambiguity and absurdity in the way of the policy of
Shart’ah which is based on the interest of human being, so in order
to avoid unfair and hard result the wordings of the text should be
constructed according to the spirit and purpose of the text. The
theory of ijtihad al-magasidz or purposive interpretation contends
that every text of Shart'ah has an object behind it in the form of
hidden meaning and wisdom intended by the Law-giver which can
be determined in all of the circumstances to which the law applies.
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The logic behind this approach is that the law in any legal system
is framed and designed to enhance the scope of justice and public
interest not to frustrate it. The law in any legal system is designed
and framed with the policy that it may change with the changes of
time and social needs and accordingly the system of interpretation.
The prime concern of statutory interpretation in modern context
should be to arrive at the purpose and spirit of the text not to derive
literal meaning. Construction by way of ljtihad al-maqasidi takes
account not only of the words of the text according to its ordinary
meaning but also the surrounding words and the context of the text.
It is the duty of the court or a jurist to understand and to interpret
creatively in the light of its object to meet the ends of Shartah.
The text must be interpreted to advance the objectives of Shari‘ah
not to defeat them.
Development of ijtihad al-magasidr

In Islamic legal system, the first who dealt with purposive
interpretation under the discussion of objectives of legal texts of
Shari‘ah was al-Tirmidhi* during the era of 3" century of Hijrah.
The word purpose to find out a particular object or wisdom behind
an enactment was firstly used by him in his writings during the
process of interpretation or ijtihad. In his book Al-Salat wa
Magqasidihah, he discussed certain objectives of the obligations of
salat, fasting of Ramadan, and jihad which might be intended by
the Law-giver. He thus contended that behind every issue relating
to ‘Ibadat or mu‘amlat an objective (kikmah) and secret is
intended by the Law-giver and to achieve it should be the prime
focus of an interpreter.” But this approach was not taken into
consideration by the traditional jurists rather they emphasized to
solve new problems of Ummah by way of analogy and public
interest. In later century, Al-Shashi® discussed on the topic and
insisted to find out the objective of every enactment to arrive at
true and just result. He contended that when a jurist finds out
relevant ‘illah or characteristic of a text he must follow that to
derive law of obligation. For instance, when someone gives money
to a poor person, it is assumed that he gave him money to
discharge his need and that the object behind this charity is to get
reward. So it is necessary to locate object of each text intended by
the Law-giver to achieve.*
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Among the Shafi‘1 jurists, Imam al-Haramayn discussed
maqgasid as independent source of ijtihad and divided them into
different categories according to their legal strength and scope. He
established certain objectives under the category of the dire-
necessities of human kind and put others in the categories of needs
and complements. He interpreted certain detailed rules of Shari‘ah
on the basis of purposive approach. He then discussed ways to
protect these objectives according to their strength and grading. He
declared that every sukm whether of ‘Ibadat or mu ‘amlat is based
on some purpose and he who does not admit the notion of purpose
regarding the obligations and prohibitions has no capacity to
perform the task of ijtihad or interpretation.” Among the jurists of
13" century (660 A.H) ‘1zz al-Din ‘Abd al-Salam® dealt with the
subject in great detail and wrote an independent book Qawa 'id al-
Ahkam fi Masaleh al-Anam. In his work he characterized each of
the magasid and addressed the various aspects of the magasid
especially in relationship to ‘illah and maslakah. He defined
maslahah in the meaning of pleasure (ladhdhah) and happiness
(farah). He contended that Shari‘ah aims to provide benefits to
people and to secure them by establishing preventive measures
against each maqgsad. He observed that the whole policy of Islamic
law dealt with obligations, prohibitions and permissions is based
on the notion of securing benefits of the people in this world and
the hereafter because God is indifferent of the worship and loyalty
and disobedience and disloyalty of the people. Whatsoever has
been prescribed by Him only for the benefits of people to provide
them ease and to remove harm from them.” He divided the
objectives in to two types: Dunyawiyyah or worldly Masaleh
which can be perceived by reason; and interest of hereafter which
can be known only by revelation or traditions. He then discussed
these objectives in the parameter of high and low levels according
to the approach of people to them. The lowest level is that which is
common to all. The higher level of maslahah is conceivable only
by the wise people (azkiya) and the highest level is peculiar to the
friends of God alone (awliya’ Allah) who prefer the interest of
hereafter over the worldly interests.® °

Imam Ghazalt has a considerable contribution in the
development of objectives and their completeness. First, he
followed the style of his teacher Imam al-Haramayn and then he
compiled an independent book on the objectives of Shari‘ahnamed
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as Al-Mustasfa”. In his writing he added certain complements
(mukammilat) to the objectives. He also presented certain
arguments from Qur’an and Sunnah in favour of these objectives.
He divided maslahah into three types and prescribed certain
conditions to apply them. He then categorized them based on their
legal strength and necessity of human being. He also discussed
legal maxims based on the objectives of Shari‘ah and divided them
into general and specific types. In his process of interpretation, he
preferred general objectives of Shari‘ah over its specific objectives
and declared that public interest will be g)referred over the interest
of an individual or group of individuals.

Al-Shatibt was a renowned Malik jurist of the 14™ century
who examined the rapid changes in the political, social and
economical fields of life and the challenges of changed scenario
and realized that the problems arising from these changes could not
be solved by way of deductive mode of giyas. Consequently, a
principle more comprehensive than giyas was required. He made a
thorough study of the rule of Istislah and established a more
effective principle of objective or purpose of law derived through
inductive mode.** He studied Islamic legal texts from a different
perspective and derived certain objectives behind criminal laws of
Islam and discussed hudzd penalties of Shart‘ah by way of
purposive approach. He pointed out five major purposes behind the
hudizd penalties which are intended by the Law-giver to achieve
and upon which the whole system of administration and justice is
dependent. He explained these objectives clearly and linked them
with the rules expounded by the theorists. He discussed the sources
of law in the light of these objectives and ends of laws. He though
confined himself to the field of Audid penalties and constructed
them by way of purposive interpretation yet he was a great jurist of
his time and presented a distinct methodology of interpretation of
Islamic legal texts among his contemporaries.*? It is this reasons
that al-Shatibt declared that one of two fundamental factors of
ijtihad is the understanding of the purposes of Shart‘ah which are
based on the determination of Law-giver Himself and which may
or may not agree with the goals determined by the human reason.
He observed that the purposes of Islamic legal system have been
determined from the texts through a process of induction rather
than through deduction. The second factor is the understanding of
Arabic language, akkam al-Qur’an and Sunnah, knowledge of
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different sources of Islamic law and differences of Muslim jurists.
He declared that when a Muslim get capability to understand the
intention of Law-giver in any legal text of Shari‘ah and in every
faculty of Shart‘ah, he becomes able to be a vicegerent of the Holy
Prophet (pbuh) in education and in issuing a judgment or fatwa.
He thus founded a new mode to understand the legal texts of
Qur’an and Sunnah and to interpret them in the light of their
objectives. He presented a modern concept of Islamic law in the
light of maslakah and objectives of Shari‘ah. He contended that
legal texts of Qur’an and Sunnah must be constructed according to
their objectives intended by the Law-giver. He made it clear that
every text of Shari‘ah consists of a task to act upon, an aim to
recognize, a reason for enactment, and lastly, an intention to
discover. It is duty of interpreter to understand legal texts of
Qur’an and Sunnah in the light of these characteristics to achieve
benefits to human being or to remove harm from them. These
objectives sometimes are so clear to conceive by a reading of the
explicit legal texts of Qur'an and sometimes are hidden in the
implied meaning or inferences of the texts and can be derived
through a deep study of these texts by way of construction. In this
way through re-evaluation and re-examination of an existing law it
becomes possible to arrive at the intent which it aims to fulfill and
to make the benefits clear which it aims to achieve and to remove
harms for which it is so designed. He thus invited all the jurists to a
sound and well-founded understanding of the Qur’an and Sunnah
in the light of their objectives instead of their literal or grammatical
meanings.™

Al-Shatibt adopted inductive method to understand the
Qur’anic legal texts. He discussed objectives as a branch and part
of jurisprudence and wrote Al-Muwafaqgat. He discussed objectives
in the light of wisdom and ijtihad and discussed certain causes and
reasons to elaborate these objectives. Al-Shatibt defines the term
illah in the meaning of benefit which a law aims to achieve or the
harm which it aims to remove. He also used the terms wisdom or
hikmah synonymously with the term intention or gasd.'® In this
way, Imam al-Shatibt developed theory of purposive interpretation
and has been considered as father of this discipline who focused on
the study of higher objectives of Shari‘ah. He not only developed
the concept of maslahah as the basis of rationality and extendibility
of Islamic law to the changing circumstances but also presented it
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as a fundamental principle for the universality and certainty of
Islamic law.™®

Among the contemporaries of Imam Shatibt were Ibn
Taymiyyah and Ibn Qayyim al-Jawziyyah who emphasized on the
objectives of Shart‘ah and their importance in their process of
interpretation. lbn Qayyim was more concerned with the causes
and wisdom of the laws of Shari‘ah and focused on the derivation
of laws by way of public interest in the light of the objectives of
Shart‘ah. But these jurists brought into consideration the objectives
prescribed and identified by al- Shatibt and did not add them or
derived more objectives from the legal texts of Shari‘ah.'” This
was al- Qaraft who added a sixth objective that is the protection of
honour deducted from the Audizd punishment prescribed for false
accusation of adultery (qadhf).*®

During the 18" century, Shah Wali Allah was that great
scholar who worked for the renaissance of purposive approach of
interpretation and drew the intention of Muslim jurists towards the
objectives of Shari‘ah. He invited the contemporary jurists to the
reconstruction of Islamic legal texts in the light of their objectives.
He defined objectives as hidden or secret meanings of the texts
depend upon the wisdom of akzkam and related to the particulars of
human conduct and their consequences. For him there is dire need
to understand the Qur’anic legal texts in the light of their
objectives and to allow interest based interpretation to arrive at true
and just meaning of these texts.!® The theory of purposive
interpretation remained neglected by the Muslim jurists until the
19" century when the legal theories of al- Shatibt, Ibn Qayyim,
Shah Wali Allah and others were revised and considered by the
contemporary jurists as a source of interpretation and as a unique
contribution in the philosophy of Islamic law.

Among the modern jurists Muhammad ‘Abduh (d.1905)
and Rashid Rida (d.1935) founded their legal theory of
interpretation on the basis of the objectives of Shart‘ah. The more
effective theory of interpretation was presented by Muhammad
‘Abduh whose commentary on the Qur’an became very famous
and well accepted by the modern jurists. Tahir bin Ashir
contributed in the development of purposive interpretation by his
writings. He observed that Islamic law contains certain purposes of
general nature having universal application and are demanded in
each time by each generation. Theses purposes have been derived
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from the foundational principles of Shart‘ah and cannot be
modified or changed. Then Shart‘ah  is consisted of specific
objectives hidden in the meaning of the texts intended by the Law-
giver to achieve for the benefit of human being related to their
conduct. The general purposes which Islamic law aims are: The
preservation of order; achievements of benefits; prevention of
harms; set-up of equality among people; and enabling the Ummah
to become powerful, confident and respected. The specific
objectives are those which are intended by the Law-giver for the
benefit of human being through their private conduct which may
be different from time to time. The specific objectives intended by
the Law-giver may be divided into many types and some of them
are as under: Intention relating to the conducts of family matters;
fiscal issues; Judicail matters and court proceeding; civil and as
well as criminal issues.?’
Classification of magasid
Among the Muslim jurists who emphasized on the study of

purposes of Shart‘ah, Imam al-Haramayn was the first who
discussed and classified magasid into different kinds based on the
strength of their effects and discussed some magasid al-daririyyah
and the ways to protect them.?* Imam Ghazali however, classified
maqasid into two types: Magasid relating to the world hereafter
(ukhraw?); and the maqasid related to this world (dunyawi).?? Al-
Shatibt divided the objectives into two types: Objectives based on
the intent of Law-giver. Under this kind he defined maslakah and
its relativity to Islamic law; and the objectives based on the intent
of mukallaf or subject. For instance, necessary objectives which
have been designed to remove certain harms from people; the
object that the wording of Qur’an should be understood in their
manifest and according to their inferences and implications in the
light of the customs and usages of Arab; the object that obligations
and prohibitions of Shart‘ah should be understood in the light of
their objects and demands; and lastly, the object to make the
people bound to abide by akkam al-Shari‘ah. This type of
objectives includes rights of Allah and rights of people.?®

Al-Shatibt then explained that Shari‘ah has arranged to protect
these objectives either by positive commands or by negative
provisions to preserve the existence of maslahah to secure the
interest of people and to remove harms from them. In this respect,
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he divided the fundamental objectives regarding their effects on
the life of people into three types which is declared the most
important division of maqgasid. There are some fundamental
purposes upon which the whole structure of life (both aspects
worldly and the hereafter) is dependent. These magasid have been
declared as magqasid darariyyah and have their origin in the
criminal laws of Islam established by the Law-Giver like murder,
theft, fornication, drinking of wine etc. Maqgasid darairiyyah are
those maqasid which are necessary to sustain the life of people in
the manners that if they are not available their life may cause
destruct and fall in danger which may lead to chaos and
disturbance in the society. These are the minimum requirements to
maintain the life and law and order in a society. These necessary
objects are five in number and include protection of Din, life,
progeny, intellect and wealth. He has in fact derived these objects
through a process of induction (istiqra’) from the fundamental
principles relating to zudid penalties. Each of the punishment aims
to secure a fundamental right of an individual. Each of them has
dual functions to perform. On the one hand, it guarantees the
security of the fundamental rights of individual and on the other it
prevents others to infringe his right through prescribed
punishment. For instance, God has preserved (Ibga’) the life of
people by declaring murder prohibited: “It is not for a believer to
kill a believer except by mistake.”®* But He did not confine to the
preservation of life only rather established a principle of retaliation
to secure it and to prevent the murderer from repetition of such
crime and to warn others not to commit alike. It is stated in the
Qur’an: “O you believe! gisas is prescribed for you in case of
murder.”®In another verse, the law-giver himself explained the
hikmah or interest behind such prescription. It is stated in the
Qur’an: “And there is life for you in the law of retaliation (al-
qisas).”?® Similarly, Shari‘ah  has been arranged to preserve the
intellect of people by declaring wine prohibited and as well as
prescribed a punishment to prevent the convict from repetition and
to warn the people against it.*’

Then Shari‘ah did not intend to put down its belivers into a
miserable and depressed state by achieving only basic necessities
for the purpose of maintenance of their life rather encouraged them
to make their life easier and more comfortable and provided certain
exceptional rules to set an example for leisure rulings related to the
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conduct of people. To achieve this purpose daruriyyat are made to
be supported by hajat (needs) and tahsinat (luxuries). Hajat means
to make the life of people easier in case of some difficulty arising
due to some external cause or reason. For this the rukhas or
exceptions have been prescribed by the Law-giver to provide ease
to people in cases which cause hardships them such as journey
which causes hardship for them in searching of water, direction of
giblah and rest etc, so the Law-giver made their journey easier by
providing them rukhsah in salat by making it permissible to
shorten prayer or to make tayammum and to leave fast during
journey.”® All these exceptions and facilities have been provided
by the Law-giver for the purpose of making the life of people
happier and easier. Tahstnat are those facilities which make the life
luxurious. As Shart‘ah did not aim to prevent its belivers from
enjoying and gratifying this world so people are allowed to work,
to progress and to achieve the glory of life. Maqgasid taksiniyyah
leads to that glory of life which makes the life most comfortable,
easiest and luxurious. When people started to enjoy all basic
necessities and needs in order to smooth their lives in easy
manners, the luxury stage started and what is acquired by them in
order to beautify their lives and conduct will be part of tahsinat.?
The Holy prophet once said: “Verily! Allah is beautiful and loves
beauty.”° The example of this type of objectives is cleanness and
satr during ‘ibadat and antiquates and table manners in ‘Adat and
in business transactions the manners not to sale any prohibited
thing. In case of contradiction among these purposes, the
darariyyat will prevail over other two. In case where there is clash
between hajat and tahsinat, hajat will be preferred over tahsinat.®
Validity of Ijtihad al-maqgasidt

The Muslim jurists argued with the texts of Qur’an and Sunnah for
the existence of purpose behind every legal text. For example the
verse: “And | have sent you O Muhammad) not but as a mercy the
mankind (all the existed creatures).”** In this text God has
described the objective of prophet hood is mercy to all the
creatures of the world. The hadith “lo. darar wala dirar”® is a
general rule related to the purposes of Shart‘ah and leads that Islam
does not allow causing harm to people. Similarly each specific and
detailed rule is based on some object. For instance, the text:
“Fasting has been made obligatory for you . . . So that you may
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become pious.”* This text shows that the purpose behind the
obligation of fasting is to overcome the evils of nafs so that the
people become pious.®® Then later jurists also argued that there is
ijma’ on the validity of consideration of objectives during the
process of interpretation.®® In case of contradiction between benefit
and harm, the interpreter has to remove harm. But in case where it
is impossible to achieve benefit and to remove harm, then
interpreter has to see whether harm is greater than benefit or not? If
harm is greater than benefit then harm must be removed whether it
destroys the benefit. For instance, God declared wine prohibited
although it has certain benefits but its harms are greater than its
benefits so it is declared as haram.*’
Contemporary theory of ijtihad al-maqasidt

The modern theory of ljtihad al-maqgasidi or purposive
interpretation leads that not only zudizd penalties but all the legal
texts of Shart"ah are based on certain objectives the derivation of
which is primary task of a modern jurist. In interpreting a text, the
interpreter learns about the objective not only from the wording
and the inferences of the text but from the implied meaning and
surrounding texts and circumstances. In this process he may go
beyond the restrictions of the apparent meaning of the wording.
The future scope of purposive interpretation is very bright and the
contemporary Muslim scholars are concerned regarding the
solution of contemporary issues of Ummah in the light of the
objectives of legal texts. Among the contemporary Muslim
scholars who seek to exercise purposive interpretation is Yasuf al-
Qaradowi>®. He is a well known jurist of contemporary Muslim
world and issued many fatawa in the light of the objectives of
legal texts of Shari‘ah. In his process of interpretation he prefers
objectives of text over its manifest meaning. He described that
Allah Almighty revealed Qur’an and sent down His messenger to
achieve certain objectives. These are the objectives for which He
prescribed many legal rules. So the prime focus of Shari‘ah is to
gain benefits for the people whether material or spiritual, public or
private.*®

He maintained that each text of Shari‘ah has certain
objective for which the text so designed. The function of the jurist
is to understand the texts in the light of its secrets and logic (‘illah)
and in the context of other related texts. He insists to create a
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balance between fundamental teachings of Islam and modern
contemporary needs of people.”’ He is in favour of moderate and
flexible interpretation of legal texts in the light of their objectives
and changed circumstances of people. For example, on the issue of
singing whether it is prohibited or permissible, he contended that
not all kinds of singing are permissible. Rather, some of them are
permissible and others prohibited but the permissible song should
comply with the Islamic teachings and ethics. He argued with the
fatawa of many traditional jurists who declared singing
permissible. In addition to this, the people of Medina, who were
very pious and God-fearing, the Zahiriyyah, who were very literal
regarding the textual proofs, and the Safis, who were very strict
and rigid, were all quoted to have declared the permissibility of
singing. He states that Islam has declared excessiveness as
prohibited in everything. The same goes for excessiveness in
leisure and recreation even though these things are permissible.
Then he prescribed certain condition for listening songs like it
must be within the limits of Shari‘ah; it must not seditious; and it
should not be accompanied with something that is prohibited such
as alcohol, nakedness, mixing of men with women that common in
pubs and nightclubs, etc. He also warns his contemporaries not to
declare everything haram without reasonable research over the
issue. For this he based his opinion on the legal text of Qur’an:
“Say! What provisions Allah has sent down to you! And you have
made of it lawful and unlawful.” Say! Has Allah permitted you (to
do s0), or do you invent a lie against Allgh.”** He addresses all his
contemporaries to avoid using the word zaram frequently in their
writings and fatawa that they should observe that Allah is
watching over them in all that they say or do. They should also
know that this word hkaram is very dangerous. It means that
Allah’s Punishment is due on a certain act or saying, and should
not be based upon guessing, whims, weak hadtth, not even through
an old book. It has to be supported by a clear, well-established text
or valid consensus. If these last two are not found, then one should
decide the given act or saying to the original rule: permissibility
governing things.*

So far as concerned the concept and development of purposive
interpretation in English-European law, the word purpose denotes
a reason for which some thing is existed. ** Technically, it is
defined as a process which aims to promote the remedy intended
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by the Parliament to cure a mischief existed in the text.** The
historical source of purposive interpretation is found in the
mischief rule established in Heydon’s case. The phrase “purposive
interpretation” is a modern version of the mischief rule set up in
Heydon’s case. The reference of ‘purposive interpretation’ has
been made to the ‘rule of effectiveness’ (regle de I’effet utile), a
concept borrowed from international law. According to this rule
preference should be given to the construction which gives the rule
full effect and maximum practical value.” The general rule is that
if the provisions of an enactment are express, clear, and
unambiguous cannot be curtailed or extended on the basis of
purposive interpretation but if the object or meaning of certain
provisions is not clear then it is perfectly legitimate to recourse to
purposive interpretation and the Court can take aid by preamble to
ascertain the objects of the astute. In another case, Stock v. Frank
Jones Ltd (1978), it was declared that while it is new fashionable
to talk of the purposive construction of a statute, the need for such
a construction has been recognized since the 17" century.*®

The need for purposive interpretation felt seriously during
the mid of the 20" century when many serious problems occurred
due to the application of strict traditional rules of interpretation
which became incapable to face the challenges of the changed
scenario. It was at the end of 1960s and at the beginning of 1980s
that this approach appeared simultaneously in American, English,
Canadian, Australian and Newzealand common law and developed
primarily in the context of statutory interpretation. The modern
thinking is that the purpose of legal interpretation is to achieve the
purpose of a legal text.*’ The legal philosophers and judges of the
modern era rejected not only the static rule of literal interpretation
but also the traditional rules for purpose of statutory interpretation
to solve contemporary issues of nations. This changed trend was
based on the argument that the purpose of legislation can be drawn
easily by considering the generality of legal text and not by a
specific mode of intentionalism. Consequently, the trend of
interpretation started to shift from traditional interpretation to the
modern approach.”® The comparatively advance theory of
purposive interpretation is based on two components of a legal
text. This theory leads that purposive interpretation is based on
three components: The language or semantic component; the
purpose; and the discretion. This approach of interpretation is
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based on the presumption that purpose is a combination of both
subjective and objective elements of a text. Subjective element
includes subjective purpose, author’s intention and subjective
theology, while objective element consisted of objective intent,
intent of reasonable author and fundamental values of legal system.
Through purposive interpretation both elements work together
simultaneously rather than in different places.*®

The influence of purposive interpretation in English legal
system may also be found in the provisions of human rights and
fundamental rights of European Convention being a member of
European Community by becoming a party to the European
Convention. The use of purposive interpretation has become
popular in England; however, the British system of purposive
construction is less liberal than the continental. The British concept
of purposive construction is far more literalist than the European
variety and permits the strained construction only in rare cases.
The British courts do not permit a wholesale jettison of the
grammatical meaning. Since the purpose is mainly to be gathered
from the language used, it must by definition broadly conform to
that language.>®

Unlike English law, the European version of purposive
interpretation is similar to Islamic concept of purposive
interpretation according to which the judges/ jurists do not need to
interpret a text according to its literal or grammatical meaning.
They should interpret law according to its design or purpose
behind it. In James Buchanan and Co. Ltd. V. Babco Forwarding
and Shipping Ltd (1977), it was described by Lord Denning that
purposive approach of European judges was no more than a
schematic and teleological method of interpretation. When they
come upon a situation which is to their minds within the spirits but
not the letter —of the legislation, they solve the problem by looking
at the design and purpose of the legislature-at the effect it was
sought to achieve. This means they fill in gaps quite unashamedly,
without hesitation. The judges are concerned simply the sensible
way of dealing with the situation so as to give effect to the
presumed purpose of legislation and lay down the law
accordingly.®® In contemporary period European Community Court
gives much importance to the purposive interpretation due to
several reasons. The policy of the Community Court is to go back
to the spirit, general scheme and the objectives of the treaty during
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the process of interpretation.>* The purposive construction can be
applied under different circumstances:

(i) Where a literal construction leads to some inconveniency,
unjust result, and some absurdity;

(i) Where the objects of the statute or act may be defeated by
literal interpretation of the enactment;

(iii) Where the traditional interpretation frustrates and abuses the
purpose of legislation as a whole rather than to expound it;

(iv) In case where two constructions of a provision are possible,
the court will adopt that construction which is more compatible
with the object of statute;

(v) Purposive construction may be applied to penal statutes to
avoid a lacuna and to suppress the mischief and advance the
remedy;

(vi) Purposive interpretation may be applied to differentiate the
intent of legislature behind an enactment or text in different cases
according to its significance and wattage. Through purposive
interpretation an interpreter gives this intent or object of the text a
status based on its significance or weight. The significance varies
from text to text and from type to type of a text. For example, in a
will, subjective intent is weighted so heavily as to be the
determining factor, whereas in a constitution, the intent of the legal
system gets importance. In a contract, the intention of the parties is
in concern but the intention of the system is also given weight. In a
statute, the legislative intent and the systemic intention are both
significant as well as the types of legislation are also given
wattage, e.g., old, new, specialized, and general etc.>* In all these
circumstances the concern of the court is not to interpret words in
their ordinary and grammatical meaning but to consider the very
purpose and objectives of legislation. The only condition is that
such construction should not go beyond the scope of the provisions
of the Act.

Importance of Ijtihad al-maqasidt

The theory of ijtihad al-maqasidi or purposive interpretation has
gained much importance among the contemporary jurists of all
over the world whether of English- European legal system or of
Islamic legal system. The notion that each legal text contains a
specific object intended by the law-giver to achieve has become a
principal theme behind statutory interpretation. Purposive
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interpretation has a wider scope to interpret and construct existing
laws to remove the rigidity and complexity of law and to make it
flexible. The reason is that purpose or object has definite nature
and can express the true intention of law-giver behind an
enactment. The modern Muslim scholars are deeply concerned to
utilize the purpose of each and every legal text in their process of
interpretation. For instance it is considered by the contemporary
scholars that educating the individual (tahdhibal-fard) is an
important objective of the Shart‘ah so much so that it comes, in
order of priority, even before justice and maslakah. For these are
both socially-oriented values which acquire much of their meaning
in the context of social relations, whereas tahdhibal-fard seeks to
make every individual a trustworthy agent and carrier of the values
of the Shari‘ah, and it is through educating the individual that the
Shari‘ah seeks to realize most of its social objectives.>* In this and
the same cases, renaissance of purposive interpretation can helps
the interpreters of Muslim world in many aspects as:

(i) Divine provisions of Islamic Constitutions always intend to
fulfill the conditions of progressive and changing societies but in
fact secondary legislation cannot keep pace with the progressive
societies of modern world. In such circumstances, purposive
interpretation helps the interpreter to construct law according to
needs of time and people;

(i) Purposive approach guides the interpreter to reform and to
develop his way of thinking and to interpret the law in the light of
its object intended and ascertained by Shari‘ah rather to confine to
the literal meaning;

(ii) It provides help to re-evaluate and re-examine the existing
interpretation in the light of the objectives of Shari‘ah to
accommodate new changes of the society. It makes sure that every
legal text of Qur’an and Sunnah reflects the culture and social
environment of Arab society so it should be interpreted
accordingly;

(iii) Purposive interpretation helps the interpreter to understand the
fact that Qur’anic legal text revealed to reform and to moderate
existing legal structure based on the culture and social norms of
Arab society and supported and acknowledged many existed rules.
In this way Shari‘ah makes it clear that Law-giver intended to
maintain the prevailing good manners necessary for the progress
and development of societies. But revelation has been discontinued
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and terminated, so to keep pace with the progressive societies of
modern world legal texts of Qur'an and Sunnah should be re-
interpreted in the light of their objectives intended by Law-giver;
(v) In case of contradiction between literal interpretation of a
related text and the contextual meaning, the purposive
interpretation replaces the strict literal meaning into flexible
interpretation. It is a dynamic substitute of literal interpretation
because it permits a text to go forward to meet new troubles of the
people and it guarantees legality of original legislative intent by
looking at its object;

(vi) The purposive interpretation helps an interpreter to establish a
strong relationship between textual and contextual interpretations
by considering both in his process of interpretation. With the help
of purposive interpretation the interpreter first finds out the true
intent or object behind a legal text and then evaluates it in the light
of the prevailing circumstances to whom it addressed and finally
applies it to the relevant current situation brought before him for
solution;

(vii) Purposive interpretation helps to determine the meaning of
ambiguous legal texts arising from the ambiguity and absurdity of
the language of the texts. It helps to remove doubt creating by the
wording of the text and to harmonize it to the objectives of
revelation;

(viii) Purposive interpretation helps to establish a general policy to
evaluate different rules and modes of interpretation;

(ix) Purposive interpretation demands concentration to both
apparent meaning and as well as to the intent of Law-Giver. A
jurist interprets a text according to its purpose and within the
context of all related texts by looking into the spirit of Shart‘ah
(legal system) and thus becomes successful in his efforts of
interpreting a law according to the true intent of Law-Giver.

The purposive interpretation creates a general framework for the
principles of interpretation. It may carve out an interpretive space
which can be filled in parts through different ways. Thus generality
of purposive interpretation is a blessing for modern legal system of
the world and different legal systems may adopt different ways of
purposive interpretation

Conclusion:
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To conclude this discussion, purposive interpretation is
unique for its worldwide recognition and abandon of it has been
resulted in the stagnation of Islamic law. Muslim states are
suffering from many serious issues regarding their internal and
external administrative policies due to stagnation of Islamic law.
Most of them have been adopted foreign laws to keep pace with
modern and progressive societies.

It also appears that although purposive approach a quiet
fresh innovation in the interpretive system of modern developed
countries like American, England, Canada, Australia and
Newzealand etc., yet they are more vigilant and conscious than
Muslims to adopt any mode or technique which may remove
hardship from their people and provide them ease, so is the case of
purposive approach which was appeared simultaneously at the
beginning of 1980s and adopted by them in the context of statutory
interpretation. The legal philosophers and judges of the modern era
rejected not only the static rule of literal interpretation but also the
traditional rules for purpose of statutory interpretation to solve
contemporary issues of nations. This changed trend was based on
the argument that the purpose of legislation can be drawn easily by
considering the generality of legal text and not by a specific mode
of intentionalism. Consequently, the trend of interpretation started
to shift from traditional interpretation to the modern approach. The
application of objective interpretation has become an unavoidable
for the reinstatement of indisputable role of Islamic law in the
progress of Muslim societies. Magsad is based on the direct intent
of Law-giver behind each legal text of Qur'an and is derived
through inductive process. Magsad is a definite and certain rule
and is valid source of interpretation which must not be ignored by
the contemporary Muslim scholars in the light of modern context.
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