Poshawar Islamicus Shard ’ah Legitimacy of Islamic

Banking July-Dec,2012

Shari’ah Legitimacy of Islamic Banking in
Pakistan: An Analytical Study of Issues

Regarding Talfl'q and RukhaT

* Syed Noorul-Huda Hashmi

Abstract

Islamic Banking is an important branch of Muslim financial
transactions. New developments in the global economic system have
created a number of issues for Muslims, especially, in the field of
modern banking and finance. In the current global setup, one
school of jurisprudence could not be followed with its all rulings as
a cosmopolitan jurisprudence. This is why Shari’ah Scholars gave
various verdicts benefiting from inherent choice and opportunity of
Juridical Madh ib. These verdicts provide justification to
‘TaZfJ q’ and adoption of ‘Rukhaqy ’ (choosing easier rulings
from different schools). It is, however, needed to carefully review the
concept of TalJ‘J q and ‘Jam' bayn al-Madhq ib’ for closer
examination of the modes of financing that are in practice in the
contemporary  Islamic  Banking. ~ This research focuses on
multidimensional aspects of the aforesaid issues of Ta]Jd q and
Rukhaqy in order to meet some of the challenges posed by the

modern banking.

The option to follow an opinion from another school and permissibility
of giving verdict accordingly has been an issue of heated debate among
the Shari‘ah Scholars in Pakistan in their Fatq w-] regarding current
Islamic Banking. The opportunity to follow a verdict from another
school is needed in circumstances like: (a) When following of one’s
‘Madhhab’ would lead to undue hardship, (b) Due to narrowness of a
‘Madhhab’ in a specific issue, (c) Fulfilling a public need ' (Maq la F a)
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and (d) Secking easier way to act upon a Shar= ‘ah ruling and to avoid
sin.

The present issue in terms of Islamic Jurisprudence has been titled as:
Talf~ q, Ifr7 ° bi Madhhab al-Ghayr and adoption of RukhaTj .

Talff q is to join between different ideas from various schools of
jurisprudence in the context of one action resulting amalgam that
would not be accepted according to all Jurists. For instance, someone
makes wu [f L with mas F (running the wet hands over the head or
feet) upon one or two hair and decided to follow the Shafi‘i school,
does not follow Imam Shafi‘i in another verdict in the same ablution,
i.e. doing ablution in case of touching a woman or his own private
parts. The ablution will not be right since both schools would say that
his prayer is invalid. Creating such a hideous amalgam is objectionable
because it has been made for entertainment- without any genuine need,
and because of a negative tendency to alleviate the burden of one’s
duties. If such a process is allowed, it will lead him to frailty in acting
upon Shari‘ah rulings.

Seeing towards a ‘Madhab’ (<.s) as an established legal system, the

issue of mixing between ‘Mazahib’ and adoption of ‘Rukhas’ seems
unlawful as it leads to the termination of a settled legal system. No
legal system allows this type of engineering in it. For instance, a legal
system which conditioned registration of a Nikah, presence of
witnesses or the presence of custodian in case of virgin, etc. for a valid
Nikah. If the addressees of this very legal system aim to nullify these
conditions by acting upon another family law, it will lead towards
several legal mistakes.

For this valid technical necessity, the jurists declared that the compiled
law of renowned Islamic ‘Madahib’ are binding upon people who are
living in a territory, being ruled with the verdicts of that specific
‘Madhab’. That was under the principle of “Sadd ul-Dhariah™ so that no
one could absolve himself from his responsibilities by using these sort
of juridical engineering, which further leads to the nullification of
authentic Islamic juristic ‘Madahib’. This is where the idea of “Taqlid’
came into existence, which means the obligatory adoption of a specific
‘Madhab’ in the area being ruled with.
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On the other hand, there had been genuine needs in every era of time
which assist the jurists to think and ponder that the theory of “Taglid’
could not be followed with its all letter and spirit in each and every
‘Fara” (practical laws) and that in various new issues regarding
‘Ibadaat’ and ‘Mu‘amalaat’, exception should be given from general
principle of “Taqlid’. By this, theories like ‘giving verdict according to
another school” () s sl3]) and “Talfiq’ came into existence.

Islamic Banking is an important branch of financial transactions of
economic system of Islam. Due to the new expansion in the global
change and emergence of numerous forms and various new modes of
banking business and transactions came into being. In this global
change, one school of jurisprudence could not be followed with its all
rulings as a cosmopolitan jurisprudence. This is why Shari‘ah Scholars
gave various verdicts benefiting from inherent choice and opportunity
of Juridical Madahib. These verdicts provide justification to ‘Talfiq’
and adoption of ‘Rukhas’ (choosing easier rulings from different
schools).

‘Taqlid’ (4&) being a very sensitive issue in the subcontinent, has been
seen a core requirement to be adopted in the opinion of Ulama in this
region. To become free from ‘Taqlid’ is considered very hideous by
them. They raised many questions in their Fatawa stating that the
current Islamic Banking is unlawful as it is based on these afore
mentioned theories. These objections could be summarized as under:

® Such a process is leading to the trickery in matters of Shari‘ah.’

® The people who loosed the virtue of being committed Muslim
took advantages of ‘Rukhas’ for more earning from new modes
of bankjng.4

® These trickeries has benefited upper class of businessman,
investors, who strengthen their wealth by the current ‘Hilah’
based modes of transaction and does not benefiting the poor ones
or average men as they are a very small number involved in the

business of Islamic Banks.’
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® ‘Talfig’ means combination of ‘Rukhas’ from different schools
which is ‘Haram’ (forbidden), so that the modes based upon
these theories are also ‘Haram’.°

e Ifta’ bi Madhab il-Gair’ ( s} ads £L3)) is not allowed to frame a

permanent system of Islamic business and finance while the

current Islamic Banks use it as a regular financial sys‘cem.7
To discuss these arguments, it is essential to elaborate these concepts in
a bit detail so that the transaction based upon these theories in current
Islamic Banking in Pakistan can be discussed.
Transference from ‘Madhab’ to ‘Madhab’ in different
verdicts (ke & 757t
By transference from Madhab to Madhab we mean non-restriction to
the verdict of one absolute Mujtahid (jurist), rather reference to the
verdicts of more than one Mujtahid concerning an independent action.
By this transference from Madhab to Madhab, choice between verdicts
of various scholars or Ifta bi Madhab il-Gair ¥ differ from Talfiq which is
making a compound entity adhered to by no one.
There is a difference of opinion among the jurists whether an ordinary
person has the choice to refer to any of Mujtahid in his fatwa rulings. In
other words, following one Mujtahid in certain matters and following
the other in certain other matters is allowed or not, needs to be
discussed.
First opinion:
A group of scholars is of the view that a Muqallid’s responsibility is
only to fulfil the requirements set out by one of the school he is
following to. The reason is that he does not have a capacity to
derive/deduct the Shari‘ah rulings himself directly from the text of the
Holy Quran and Sunnah, nor can he do the Ta’yin (specification) and
Takhyer (choice) between the Mujtahid and others. He is not even
capable to determine the rank of Mujtahids in terms of knowledge and
kinds, or which one opinion of two or more is stronger than the

others. Another medium opinion is of Allama Amidi (s+7) and Al

Kamal ibn ul-Humam who say that someone who follows an Imam in
an issue must follow the requirements of his Madhab on that issue and
everything else that related to it. But if someone who follows positions
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in different schools in issues not related to each other, can validly
follow a different school in each one of these separate issues.’

Second opinion:

Second view is that; one could conceivably follow the positions of
multiple schools. If someone decided to follow Imam Abu-Hanifah or
Shafi‘i, is not bound to follow them continuously in each and every
matter. So one would absolve himself of his responsibility before Allah
Almighty by following any of the Madhahib and be benefited with
which is mentioned (that differences of opinion are a mercy)'.

They argue that making someone’s Taqlid obligatory in each and every
matter means a new legislation (x-25) which is the authority of Allah
Almighty. As far as the matter is concerned with a Mugallid’s decision
to follow a Mujtahid, that is not a sort of ‘Nazr’ (vow) to be completed
at any rate. Although Allah Almighty has made it compulsory to follow

Ulama but not a specific one, he states in the Holy Quran:

Ogales ¥ oz870) ST ol \g3Ls™

“Ask the followers of the Remembrance if you know

11 5>

not”

Moreover, during the early Islamic period, the ordinary people still
continued to follow one companion in a certain issue, and another
companion in another issue, and another concerning a third issue, and
so on in numerous cases. Nevertheless, no objection to such a practice
of theirs has been recorded; neither were they ordered to search the
one who had been consulted before.

These scholars are of the view that to make a ‘Madhab’ incumbent
upon someone is like creating hardship to him while a variety of
Madhahib is a mercy for the people. It is appropriate here to quote a
statement by Shaikh Abdul-Ali’e Ansari in this regard from his famous

book “Fawatihul Rahmoot” (< sa)) #l52) as:
ﬁ‘d"“*j‘u”;uu‘&iiJ‘“—"HJJJJP&A‘}“M'“
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“There is a consensus in the issue that a Muslim may
follow any of the Ulama without any restriction.

Companions of the Holy Profit ( e & s2)) were

also agreed upon the matter that who asked from
Abu-Bakar or Umer and followed them, can also
asked Abu-Hurayrah and Mu’aaz bin Jabl, and can
act upon their verdicts without any restriction. The
person who disagree with this opinion will be asked
to come with evidence.”

Shaikh Abdul-Ali’e goes on supporting this view that commitment to a
particular Madhab is not obligatory by saying:
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“It is told that continuation is not necessary and
transference is valid. This is the truth that ought to
be accepted. The reason is that there is no obligatory
duty but Allah decreed some, and the Hukm
(authority to rule) only belongs to Him. He did not
make it obligatory on anybody to follow the Madhab
of any one of the four Imams. Therefore, making
such a thing ‘Wajib” will be considered a new
legislation, and you may reason against it by saying
that, based on ‘Nass’ (textual evidence)
disagreement of scholars is a blessing and a relief for

the human being. "
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We conclude this discussion by saying that; some Fatawa raised this
debate, relating it with the existing modes of transactions in current
Islamic Banking. In this regard, what I believe is that this is not a
related issue. The reason behind prohibiting people from transference
and mixing the schools is to save them from entertainment with
Shari‘ah rulings or for adoption of another Madhab by the way of
elimination of excuses and outlawing to do Haram, or that may lead to
evil results, or defiance of Shari‘ah rules.

As for Ifta® from Shari‘ah scholars or Shari‘ah boards in banks is

concerned, the case is not the same. Their verdicts according to

another school could not be considered Khuruj ‘anil-Madhab ( ¢ T

1), nor could it be called the violation of Shari‘ah rules or mockery
with Shari‘ah. As stated earlier, due to the change of customs and
circumstances, or for the public good, seeking advantage from any
school of jurisprudence is required as per Shari‘ah objectives.

‘Talfiq’:

Talfiq literary means: piecing together. In legal terms, describing the
derivation of rules from material of various schools of Islamic Law. '

Talfiq is defined as:
A el Jo G OF olinay el s Joiy ¥ 2 OLY) g2
ol ST ol ot Sl of OIS ol Sty iad (3 A= Vly Conldl
Pt g ¥ a5, wiis
“Talfiq is to join between the verdicts of more than one
school with respect to a single issue, so that the
resulting amalgam would be unacceptable near all

Jurists”.

In other words, ‘Talfiq’ means acting in such a form that Mujtahid does
not recommend, by combining two or more verdicts with respect to a
single matter, and hence, achieving a compound entity adhered to by
no one. For instance, someone who bleeds and decides to follow
‘Shafi‘i school on ablution (wudu), cannot follow the Hanfi school in

touching his private parts or a woman (&=~), without his Wudu being

nullified, and in prayer by not reciting the ‘Fatiha’ (i£1) behind the
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Imam, since both schools would say that his Wudu and prayer were
invalid because this form of Wudu represents a compound entity that is
addressed by none of the two jurists. An example from family law
could be one’s Nikah without custodian’s consent, without ‘Mahr’
(dowry) and without witness. All of three conditions could be nullified
by different verdicts of various schools, but this compound entity is
being found to do Haram and causing evil results and making anarchy
in an established legal system which would not be acceptable. In the
same way if a man divorces his wife three times, the divorced lady then
marries a ‘Murahaq’ (teenager) for ‘Halalah’ (which is lawful in Shafi‘i
School), then takes divorce after intercourse (as per Imam Ahmad’s
School), then marries first husband without ‘Eddah’ (which is lawful in
Hanbali School), the marriage would be unlawful because in the case of
marriage with a ‘Murahiq’ (teenager), Imam Shafi‘i conditioned several
things, e.g. presence and consent of Wali (guardian), Maslaha (benefit)
of that boy etc.

Reasons for Prohibition of Talfiq:

The reason behind the prohibition of ‘Talfiq’ is that the jurists after
pondering over all the aspects of an issue and its evidences- literal and
textual- structuralize all possible forms of that very issue. After the
specification of structural form of that issue, the possible way outs are
also be specified. All this legal procedure has its principles in Islamic
jurisprudence. By mixing different individual cases (¢3%), there occurs
disturbance in these principles.

Secondly, in many cases, to create a new form is impossible. For
instance, ‘Eddah (34s) of a pregnant widow can be settled only by two
ways; one is to give birth to her baby and the other is; to complete the
period of four months and 10 days after giving birth, i.e. the lengthy
period from two periods (> 4a). To create a new form e.g. Eddah
by three months, is not possible.

The jurists who allow the ‘Talfiq” do not agree with the argument,
although they accept that ‘Talfiq’ causes problems and disturbance in
the principles of law. They argue that in the example cited above, the
structural form of issue has been specified by textual evidences. That’s

why to create a new way out is impossible, while in “Talfiq’ (which
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means creating way out in the matters proved by probable evidence)
making a way out is quite possible. They further state that ‘“Talfiq’ is
nothing but “Taglid’. Rejecting of ‘Talfiq’ means refusal of ‘Taqlid’
itself (as Taqlld does not mean to follow a single Mujtahid in each and
every matter (§2).

Besides, disapproval of ‘Talfiq’ means nullification of all actions done
by the people who do not follow a specific Madhab (Wi 4£), as they
follow several Mujtahidin and take verdicts from different jurists in
their daily life. They even don’t know the verdict they are acting upon
is derived by which one of the Mujtahidin. So by doing ‘Masah’, for
instance, according to Shafi‘i s school, one’s “Wudu’ is lawful in its
beginning and by not renewing the same ‘Wudu’ after touching his
private parts, is also lawful in its continuity according to the Hanafi
School. So this Wudu is lawful according to the both schools (by one its
beginning and by the second it’s continuity).

Arguing the evidence that Talflq causes transgress in the consensus they
say: Ijma‘ noted in this regard may be of one Madhab only, not the

consensus of Ummah or all the schools. Says ‘Ibn ul-Hummam:
RUEE P11 O C S PN L S PP T VRN U T

52 Lo QLY 055y ¢ Jaadl of Jad) o anig b ool ¥ ade o
ied Wil e cale e lgim Yl 4 f s dgit U8 n ade =Y
16”m§y;}.§>u¥4w}wm&;¢d\§5 (e

“A mugqallid may follow whom he wills. A common man
can act upon a verdict of a mujtahid, which he sees easier
to be acted upon. I do not know evidence (textual or
intellectual) which forbids him from this. The fact is that
a human follows what is lighter among the probable
statements of a Mujtahid. I never learned prohibition of

this behavior from the divine rulings. Holy prophet
(SWAS) loved what eased his Ummah”.

So, to say that “Talflq’ causes transgress in the consensus is not true."”
It also becomes clear from this that every follower is naturally unable
to distinguish between the ranks of Mujtahids. Therefore, he is allowed
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to follow different Mujtahids with respect to various religious matters.
During the early Islamic period, the compliance by a solicitor of verdict
with the opinion of one of the scholars from the Prophet's companions
regarding a certain issue, and his compliance with the opinion of
another Companion or tabi'i regarding another issue, was not called
Talfiq, although the result was a compound entity that was not
believed by any of the two scholars. Rather, it resembles the
overlapping of scholars' opinions in an unnoticeable and unintentional
natural way, like the overlapping of words' in the Arabic language.
Does any Muslim have the misimpression that Abu Hanifah rejected to
follow Imam Malik or to eat from the animal slaughtered by Ja'far?
Never! Their personalities were higher than such prejudice. Ibn e
Taymiyyah (35 ) is quoted as making an argument that can be briefly
put as the following: Obliging an ordinary Mukallaf (the subject) to
follow a jurist involves great difficulty and limitation. The ordinary
people of every period still continue to follow one mujtahid in a certain
issue, and another Mujtahid in another issue, and another concerning a
third issue, and so on in numerous cases. Nevertheless, no objection to
such a practice of theirs has been recorded; neither were they ordered
to search for the most learned and competent in their views.

They further mention some quotations from figh literature which
justify compound verdict (<S3 Js8). Says Ibn e Abideen in “Tangih ul-
Fatawa™:
ol ) B g L S WS Sl ik e il B 3 0T L
PUaSI saladl e Sl By (gl Sl coadl) 0L adley 3
..."The book ‘Munia al-Mufti’ has quoted which allows
compound verdict (to be act upon)... and Allama Ibn
Nujaim asserted in his ‘Risaalah’ that Hanafi doctrine

allows Talflq. Fatawa al-Bazzaziah has quoted the

same."

Same is the coat of Ibn e Arafah Maliki who allowed compound verdict

to be act upon.19

Prohibited ‘Talfiq’:
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However, jurists who allowed Talfiq, discussed its various forms which
are not approved. These forms are as under:

(1) Void originally (43\.1.! Jbb)
This leads to make ‘Haram’ ‘Halal’ and vice versa. For example: to
make wine (&) Halal or committing adultery permissible with some

kind of Talfiq.

(2) Prohibited ( ))km)

This form is not prohibited by itself, rather for the cause makes it
prohibited.

Three major forms fall under this category:

i. ‘Talfiq’ without genuine need:

This type of Talfiq is prohibited so that people could not take Talfiq a
tool to absolve themselves from their legal rcsponsibilitics.zo

ii. ‘Talfiq” which neglects Shari‘ah objectives, causes harm to mankind
or to be made for tampering with Shari‘ah, fall under this category.

iii. “Talfiq’ which causes breakage to a legal system.
In the book “Usul al Figh il-Islami”, Dr. Wahbah al-Zuhali has elaborated

this issue in a suitable manner which can be summarized as:

Permitted ‘Talfiq’ could be made in those matters (gs2) which are
probable (s5) or based on Jjtehad. These matters are divided into three

categories:

1. There are matters which are based upon facility and ease (). In
such matters, exemption for Muqallid is preferred.

2. Matters which are based upon piety.

3. Matters in which the human benefits have a priority and are
promulgated for the sake of human welfare and civilization.

In the first category, concerning with ‘Ebadaat’ (worships), ‘“Talfiq’

should be allowed when needful, because the objective behind

‘Ebadaat’ is to know man’s submission to Allah’s will, not

embarrassment and difficulty.

As well as the financial matters are concerned, ‘Talfiq’ should not be

allowed. So, one cannot do tricks to cause harm to others or not to
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dissipate their rights. However a Mufti should give consideration to
someone’s exceptional state in which he wants relief due to some
compulsion.

The second category comprises prohibited matters in which carefulness
is a general maxim. The purpose to forbid Talfiq in these matters is the
safeguard of people from unjust and transgression, especially when the
matter concerns to public rights (sl &s2>). However, the legal maxim
does not work in the matters other than “Huquq ul Ebaad”.

In the third category, matters belonging to all ‘Hudud’, ‘Amwal’
(wealth) and family laws, Talflq may be allowed to giving benefit to the
people concerned, except which require carefulness.

Likewise matters relating public welfare or those financial affairs which
are changed due to the custom and the change of time, or one interest
(3=kas) got changed into another interest, ‘Talfiq” may be allowed. The
verdict which matches with the changed circumstances may be
accepted even from another school.

It may be concluded from earlier discussion that “Talfiq’ which causes
harm to Shari‘ah objectives, leads to defiance of the order of legitimate
ruler, or to the breakage of a legal system, or which is being done to do
mockery, or harms people and wastes their rights is not ‘Halal’, and
which is, in contrary, based on public good, or which is required due
to the change in custom or ages, may be allowed by the experts of
Shari‘ah.

Adoption of Rukhas:

‘Rukhas’ (relief or provisos) stands in contrast ‘Azimah’ (ig¢). It
denotes the rules enacted by Allah to lighten the obligation of Mukallaf
(the person having legal capacity) in certain cases that call for such a
relief and peculiar to certain circumstances on Mukallaf. What is meant
by ‘Ruksah’ (singular of ‘Rukhas’) here is the Mukallaf’s right to
examine the verdicts concerning different cases and thereupon trying
to find the verdict lighter and easier, that change difficulty to leniency
and ease and bestows comfort. Such an attempt may combines two
matters: first, commitments to Shari‘ah limits and avoiding sin, and
second, making the duty as much easier as possible by trying to find
lighter verdict, and then follow it in various cases.
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Once permissibility of ‘Talfiq’ is settled, and un-necessity of
continuation to follow a specific school of Figh is allowed, the
permissibility of the adoption of ‘Rukhas’ in the consequence also be
approved, as this issue is a branch of “Talfiq” or ‘Khuruj anil Madhab’.

The author of “Fawatih al-Rahmut” (s~} 5ls3) states that it may be
concluded from this — namely, from what was mentioned concerning

the unnecessary of continuation to follow a specific Figh that a
‘Mukallaf’ may follow their Rukhas,”' he quoted from “Fath ul-Qadir”

(ﬁ.kﬂ\ C.u)

“Perhaps, the opponents of transference objected only

so that no body adopts the ‘Rukhas’ of the schools of

Fiqh”.22
He states that no legal deterrent forbids it because a person has the
right to choose a way that is the easiest for him, provided that he has
right to go through it or when the Shari‘ah possess no objection or
prohibition against it.
Although they are of the opinion that this adoption of Rukhas should
not be for ridiculing like playing chess by a Hanafi as per Shafi‘i
Madhab or like drinking of “Muthallath” (<) by a Shafi‘i as per Hanafi
Madhab, such an action may be haraam based on Ijma’, because seeking
amusement is prohibited according to the explicit texts. >t

Imam Qarafi has mentioned a condition in this regard as:

or g s Jbl e b Jaall s o YT by ad) w52
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“Rukhas may be followed with the condition that the

matter does not consequent what is wrong among all

whom someone follows. For instance following Imam

Malik, someone who does not renew his Wudu after
touching a woman without lust as per Maliki madhab,
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does not massage his Wudu organs as per Imam Shafi's
madhab, his prayer would be void as both Imams
consider the inaccuracy of his ablution.”

In our humble perception the motive behind this condition of Al-Qarafi
is just for the safe guard of a legal frame work and principles of

jurisprudence, because every Fara™ (¢2) is based upon certain principle

and to disturb or mix Furu (singular of Fara’) causes disturbance in
settled Usul, otherwise the reason mentioned above is not applicable in
general and all cases. That is why Imam Ibn ul-Humam hanafi argued
Qarafi’s opinion by saying:

“This is not the unanimous opinion, because if it is

permissible to oppose a Mujtahid in his all verdicts, it

should also be permissible to oppose someone in his

.o . 26
specific verdict.”

Says Imam Ezz ibne-Abdussalam:

.'b'-‘\” Q‘Y oﬁi u': J.@:— 1N )\g.?b ‘g_f.ﬁ‘.ll‘ R Ja.x..g JT g;a\a.U)“
2755 . " M
T o o) B pSde o T g e A s e el

“An ordinary man is allowed to follow the Rukhas of
various schools. To say it unlawful is mere ignorance.
Because to adopt Rukhas in Shari‘ah is generally
preferable, Allah’s deen is quite easy, and “He did not
make in the religion the embarrassment for you”

However, the discussion about adoption of Rukhas in context with the
current Islamic banking in the country, and considering it totally
haram, is not a just opinion in our view. As discussed earlier, because
the eminent scholars of various schools like Imam Qarafi from Maliki
school, Ahnaf and Shafi‘i in general, have allowed certain kinds of
Rukhas to be sought.

Generally their textual evidences are those sayings and traditions of the
Holy Prophet (SAWS) which show his own practice of adopting the
easier from two options,28
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Conclusion:

After the elaboration of general principles we may conclude it in
context with the existing banking by saying that the exploration of
economic doctrine is being accomplished by an operation of Ijtihad in
understanding texts. A Muslim researcher, who looks for a vital
doctrine like Islamic economic or sociopolitical doctrines, may find
consistent verdicts issued by several jurists. He can put forward this
guide line in form of an Ijtihad representation of various Madahib. This
is an opportunity of inherent choice where a researcher holds his
freedom and opinion. Allah is the knower.
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