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Abstract 

This paper aims to describe the current state of analysis by Muslim scholars for 
validating intellectual property. It is to be hoped that the paper will help in 
understanding the magnitude of the problem, the huge scholarly efforts that are 
required to assimilate the new development into the fold of Islam, and finally the 
moral duty to undertake ijtihād in this field. 

Contemporary Muslim jurists are divided over the issue of IP. Those who 
fervently stick to the position of the classical scholars argument their position 
against the concept of IP by arguing that knowledge belongs to Allah alone, and is 
merely a trust for humans to use and share with others. They also rely on the 
tradition of the Prophet (SAW) which says, “Do not sell what you do not have,” thus 
implying that IP rights cannot be possessed and owned and, therefore, cannot be 
sold. In addition, they allude to uncertainty (gharar), which may be an important 
attribute of almost all IPRs. On the other hand, there are scholars who have 
accepted the premise that ideas and methods can be protected under the rubric of 
intellectual property. Nevertheless, their arguments have not been found to be very 
convincing by the majority of Muslims. It is these arguments that need to be 
strengthened, thus, it is these arguments that will be discussed in the paper. 

Keywords:  Intellectual property , Ijtihad, Gharar, Mal, Maslaha Mursala, 
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1  The Muslim World and Intellectual Property: 
“The importance of intellectual property in the modern world goes far beyond 

the protection of the creations of the mind. It affects virtually all aspects of economic 
and cultural life.”1 This statement applies to the developing world as well, which 
includes the Muslim world, yet many in the developing countries tolerate the 
widespread sale of counterfeit versions of IP products. The Islamic world continues 
to be part of this illegal activity with some claiming that such rights are un-Islamic. 

It is imperative that Muslims internalize concepts of IP so that they can 
participate in and carve out a share in this enormous source of wealth. Realising this 
need, some Muslim scholars have tried to justify the use of intellectual property from 
the perspective of the Islamic sharī‘ah. The attempts made so far have been 
inadequate; indeed, superficial. Verdicts have been issued, but without even 
understanding fully what intellectual property means and how it is to be dealt with. 
The complexity and uniqueness of this form of property is ignored in such verdicts. 
Indeed, the case of intellectual property rights represents the poverty of ijtihād2 in 
the present age. 
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It is pertinent to state at the outset that Pakistan, like most Muslim countries, has 
a comprehensive set of intellectual property laws, and these laws are periodically 
updated to conform to international standards and norms of the intellectual property 
law.3 Enforcement mechanisms are weak, but progress is slowly and painfully being 
made. Only a few cases come up to the level of the High Courts and the Supreme 
Court, and most issues are settled at the lower level.4 Our issue, however, is 
somewhat different. The Constitution of the Islamic Republic of Pakistan, 1973 
requires that “no law shall be made that is repugnant to the injunctions of the Qur’ān 
and the Sunnah.” This provision is the basis of what is called the “Islamisation of 
laws in Pakistan.” In 1980, a special court called the Federal Shariat Court of 
Pakistan was created, outside the regular hierarchy of courts in Pakistan, to “strike 
down” all those laws that conflict with or are repugnant to the injunctions of Islam. 
This Court of its own accord5 took up the matter of intellectual property rights in a 
case that we consider at length in this paper. Since that landmark case, the scope of 
intellectual property rights in Pakistan has been widened, and it is expected that a 
petition will be filed, sooner rather than later, to strike down some of these laws as 
they are against the principles of Islamic law. This means that forward looking 
interpretation, or ijtihād, has to be undertaken by Muslim scholars before such a 
petition is filed. The arguments given so far, and which are the subject-matter of this 
paper, are not adequate. Much more has to be done before the laws are challenged in 
the Federal Shariat Court; hence this paper. This also explains the title of this paper, 
that is, Muslims have to undertake detailed reasoning, because their present 
contribution for the justification of intellectual propert laws is indeed superficial. 

This paper aims to describe the current state of analysis by Muslim scholars for 
validating intellectual property. It is to be hoped that the paper will help in 
understanding the magnitude of the problem, the huge scholarly efforts that are 
required to assimilate the new development into the fold of Islam, and finally the 
moral duty to undertake ijtihād in this field. 

Contemporary Muslim jurists are divided over the issue of IP. Those who 
fervently stick to the position of the classical scholars augment their position against 
the concept of IP by arguing that knowledge belongs to Allah alone, and is merely a 
trust for humans to use and share with others. They also rely on the tradition of the 
Prophet (SAW) which says, “Do not sell what you do not have,” thus implying that 
IP rights cannot be possessed and owned and, therefore, cannot be sold. In addition, 
they allude to uncertainty (gharar), which may be an important attribute of almost all 
IPRs. On the other hand, there are scholars who have accepted the premise that ideas 
and methods can be protected under the rubric of intellectual property. Nevertheless, 
their arguments have not been found to be very convincing by the majority of 
Muslims. It is these arguments that need to be strengthened, thus, it is these 
arguments that will be discussed in the paper. 

When we use the term “classical scholars” we mean the traditional schools of 
Islamic law. The schools of law are first divided into the Sunni schools and the 
Shi‘ah schools. This basis for this division is poltical or historical. Within the Sunni 
system, there are four established and existing schools of law. The distinction 
between these schools is based on technical reasons, especially their methods of 
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interpretation. The four schools, named after their founders, are: the Ḥanafī school, 
the Mālikī school, the Shāfi‘ī school, and the Ḥanbalī school, with the last school 
being confined mostly to Saudi Arabi. The Shi‘ah schools, likewise, are divided into 
several schools, and within the Ja‘farī school of the Shi‘ahs one finds a distinction on 
a technical basis into the Akhbārīs and the Uṣūlīs. The analysis in this paper is based 
primarily on the contribution of the Sunni schools. Modern scholars tend to break 
across school boundaries, but this method is considered erroneous according to the 
more conservative approach.6 

2  The Challenge Faced by Ijtihad in Intellectual Property 
Most analyses of intellectual property rights by Muslim scholars focus on a 

few well known types; namely, copyright, patents, trademarks and trade secrets. The 
concept of intellectual property has now expanded to include many other things.7 We 
may, therefore, raise a few initial questions here that must be answered by Islamic 
law. As copyright law protects only the form of expression of ideas, not the ideas 
themselves, the questions to be raised are: Can expression alone be protected under 
Islamic law?  Does it give rise to some kind of right that requires protection?  If so, 
what is the nature of such a right?  In patents and industrial designs, it is the 
underlying idea that is protected. How does Islamic law protect an idea?  In other 
things, it is either a mark, name, geographical name and so on. Each requires 
separate analysis from the Islamic perspective. In copyrights, moral rights remain 
with the original author, even when he has transferred his economic rights to another. 
Can this be permitted under Islamic law?  Does this amount to a conditional transfer 
and will Islamic law permit this?  Most intellectual property is limited by time. 
Copyright has a duration of 50 years after the death of the owner. In some countries 
this has been extended to 70 years. This is for the benefit of the heirs. The question 
is: can such a limit be imposed on the basis of the sharī‘ah?  A trade name or mark 
may be renewed forever it appears (for a fee), but what is its real life?  Again, will 
Islamic law acknowledge a right in a work that is based on musical compositions and 
performances?  Can the rights of performers be intermingled with this right?  What is 
the basis according to Islamic law?  The expression protected by copyright can be 
sold again and again. What kind of right is involved here?  Can one thing be sold 
again and again under the sharī‘ah?  Most of these questions have not been 
addressed by Muslim scholars. 

3  The Nature of Property in Islamic Law 
The word used for property in Islamic law is māl. In the literal sense, the word 

māl is applied to mean “all those things that a human being can own.”8 Thus, the 
idea of milk (ownership) is an integral part of this literal meaning. Technically, it is 
defined in different ways. Ibn ‘Abidīn says, “The meaning of māl is anything 
towards which the nature of man is inclined, and that can be stored for the time of 
need.”9 He adds that “commercial (or financial) value is established by all the human 
beings or some of them considering a thing to be valuable.”10 Al-Shạ̄tibī says that 
māl is “something that can be the subject-matter of ownership and over which the 
owner has absolute control to the exclusion of others.”11 The definition of ownership 
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(milkiyyah or milk) and the discussions about its elements reveal that the meaning is 
not too different from the meaning of ownership in law.12 

Ownership is also classified on the basis of chattel (‘ayn), usufruct (manfa‘ah), 
and use (istimtā‘). Another classification tries to distinguish between ownership 
proper, possession and right of disposal by calling them milk al-raqabah (proprietary 
rights), milk al-yad (possession), and milk al-taṣarruf (right of disposal).13 An 
important classification is made on the basis of primary and incidental rights. 
Primary rights are associated with the property itself, while incidental rights are 
those that may be related to other property because of the primary rights. These 
incidental rights give rise to easements like: the right of passage (ḥaqq al-murūr); the 
right to flow of water (ḥaqq al-majrā); the right to water (ḥaqq al-shirb); and the 
rights of a neighbour (ḥaqq al-jiwār). This category may also lead to the right of pre-
emption.14 It is this last classification that comes into play in the analysis of IPRs 
within the discussions of scholars like Justice Taqi Usmani. 

Property that can have value under Islamic law is of three types: (1) Things that 
can be taken into physical possession: Such things qualify for being called māl 
according to all the jurists, unless the sharī‘ah specifically excludes some of these 
due to unlawful attributes.15 (2) Benefits arising from the ‘ayn or the first type: 
Manfa‘ah or usufruct or services fall in this category. The transactions through 
which ownership of benefits is transferred are commodate loan (i‘ārah), hire 
(ijārah), charitable trust (waqf) and bequest (waṣīyah).16 These benefits are property 
according to all schools of Islamic law, except that the Ḥanafīs do not consider them 
to have value independently of the corpus of property. (3) Pure rights that do not 
have a body of their own, like the right to stipulate an option, say khiyār al-shaṛt:17 
The Ḥanbalīs consider pure rights to be māl although they have not clearly indicated 
this. They consider the ‘arbūn (earnest money) as legal on the basis of a solitary 
tradition. By validating the payment of earnest money they acknowledge the sale of 
options and pure rights. The Organisation of Islamic Council (OIC) has preferred this 
tradition and opinion.18 

The narrow concept of property in traditional Islamic law, as described above, is 
now being stretched by modern jurists, courts and the Islamic Fiqh Academy of the 
OIC to include to include pure rights. 

4  The Value of Property in Islamic Law 
Wealth in order to have value under islamic law must be marketable, that is, it 

should have commercial value. This concept is contained in what is called māl 
mutaqawwam. The main issue facing us is: what is the basis for assigning 
commercial value to a commodity, benefit or right?  The jurists usually refer to this 
basis as being ‘urf, that is, the practice of people. This assertion occurs again and 
again in the writings of the earlier jurists. Here is what al-Sarakhsī says: “The 
conclusion is that what is taken into account here is ‘urf. Each thing in which the 
people practice istiṣnā‘ is valid.”19 This shows that acknowledged practice has a role 
to play in commercial law, but there is an important qualification to this. “‘Urf, 
however, is considered where there is no naṣṣ (text) opposing it. The proscription 
about the sale with gharar (uncertainty) is clearly opposed to this ‘urf.”20 Mawlana 



Superficial Approach of Muslim Scholars to Intellectual Property Rights 

55 
 

Taqi ‘Usmāni, after quoting this particular passage, goes on to quote the author of 
Fatḥ al-Qadīr as well as the author of al-‘Ināyah to show that even if this is not 
permitted on the basis of gharar, it is still māl. In other words, the right of shirb is 
treated as māl by the jurists.21 Without going into too much detail, we have three 
points to make here: 

1. The first point is about the assigning of commercial value to rights or things 
so that they are considered māl. The basis for assigning such value is the 
practice of the people, that is, what they consider valuable is to be 
acknowledged by the law. It is like the law merchant and its practices. 
Nevertheless, al-Sarakhsī has clearly stated that any ‘urf that is to be 
acknowledged must not oppose a text. In our view, that should include its 
implication too where such implication is in the form of general principles 
derived from the texts.  

2. The second point is that all rights that have been called ḥuqūq by the fuqahā’ 
are attached to an ‘ayn or corporeal property (land in this case) in a manner 
that they are treated as additional attributes that do not really affect the nature 
of the property itself. Here we may quote al-Sarakhsī, who says: “The basis 
of the issue in sales is that the …price is in lieu of the primary property (aṣl) 
and not the additional attributes. Thus, the loss of the additional attribute 
(waṣf) in the hands of the seller, without intervention of anyone, does not 
extinguish any part of the price.”22 This should be sufficient in explaining the 
point. What we are interested in, for justifying intellectual property, are pure 
rights that exist independently of any other property.  

3. The third point is that of valuation. No one knows the real value that a patent 
sold today will fetch, or how much a publisher should pay to a writer, or in 
the case of passing off where trade marks are concerned, how much loss has 
been caused by the violation. Gharar (uncertainty of value) is inherent in 
such rights.  

5  Rights and their Transfer in Islamic Law 
Intellectual property revolves around a system of rights. It is, therefore, 

imperative that a description of the nature of rights be brought into the discussion. 
The term used for the word “right” is ḥaqq.23 This includes the meanings of claim, 
obligation, certainty, and the rights pertaining to real property and its easements.24 
Our major concern is with the right of the individual with respect to extinction and 
relinquishment. In this context, property is divided into: the ‘ayn (chattel), benefits, 
debts and absolute rights that are neither chattel, benefits or debts.25 We will focus on 
absolute rights. As stated earlier, these are rights that neither fall under the category 
of ‘ayn, nor dayn nor debts. The right of pre-emption, options in contracts, the right 
of a wife in sharing conjugal rights, the right of qiṣāṣ, the right to the period of 
deferment (ajal), and so on. The rule for taking compensation for such a right 
according to the Ḥanafīs is that no right is to be compensated unless it is attached to 
some property. As for relinquishment, according to the agreement of the jurists, 
where the right concerns the right of another person it cannot be relinquished, as in 



Pakistan Journal of Islamic Research Vol 13, 2014 

56 
 

the case of a interdicted person due to insolvency. Some of these rights are a matter 
of disagreement as in the case of deferment. 

The main issue is whether an absolute right can be transferred by way of sale or 
relinquished by way of settlement or otherwise. Viewed from this perspective rights 
may be divided into those that are: 

1. Fully Transferable: These are rights associated with the normal lawful 
corporeal property and the benefits arising from them. Normal sale contracts 
and contracts of hire cover this. Where no compensation is taken, these rights 
are transferred through gift, bequest and so on. 

2. Rights That Can Neither be Transferred Nor Relinquished: These are 
described as shar‘ī rights that have been laid down for the protection of the 
individual against injury. The examples are pre-emption, shared conjugal 
rights of a wife, ḥadānah (custody of child), and wilāyah.  

3. Rights That Can be Relinquished by Agreement and Sold According to 
Shafi‘īs and Ḥanbalīs: These are rights that are attached to the corporeal 
property and are called pure rights according to the Ḥanafīs. They can be 
relinquished in exchange for wealth. According to the Shāfi‘īs and Ḥanbalīs 
such rights may be sold. The main point to note is that except for vacation of 
office, all these rights are attached to some corporeal property.  

 
6  The Justification of Intellectual Property Rights in Islamic Law 
In this section, we shall first recall all the rules that we have tried to identify in the 
previous sections. After identifying the rules, we will present the arguments of those 



Superficial Approach of Muslim Scholars to Intellectual Property Rights 

57 
 

who have attempted to declare intellectual property rights to be valid from the 
Islamic perspective. Although there are many people who have issued such rulings, 
we will focus mainly on two sources as detailed arguments and reasoning have been 
provided in such sources. The first is a 1983 case decided by the Federal Shariat 
Court of Pakistan.26 The second is the comprehensive work of Justice Muhammad 
Taqi al-‘Uthmani in his book referred to in the previous paragraphs.27  

After presenting the arguments from these two major sources, we will identify 
the main arguments and analyse them objectively in the light of the rules and the 
discussion that has preceded in the previous sections. The methodology adopted here 
will, we hope, have the following benefits: (1) It will help us identify the stronger 
arguments that support the validity of intellectual property and the associated rights 
from the Islamic perspective. (2) It will highlight those arguments that are either 
weak or do not help in affirming such validation and should not be repeated again 
and again. (3) The methodology will help us identify those points that are very 
important, but have not been covered by the arguments of the scholars or the courts. 
These are areas that need to be addressed in all future legal reasoning in support of 
intellectual property rights.  

6.1  Major Points That Should Figure in Legal Reasoning 
Three main points are to be kept in mind insofar as they relate to property in 

general and intellectual propery in particular are as follows: ( 1) That the law regards 
all kinds of property as a right and analyses it in those terms. (2) That one 
classification of property is that into choses (things) in possession and choses in 
action. Choses in possession are physical objects that we call ‘ayn in Islamic law. By 
their nature such property is capable of being physically possessed. The owner is 
able to exert physical control in different ways. Choses in action are “all personal 
rights of property which can only be claimed or enforced by action, and not by 
taking physical possession.” The law makes no attempt to consider them the same as, 
or similar to, choses in possession. Their nature depends on the type of legal action 
to be taken. Thus, they are merely actionable rights. (3) That intellectual property is 
classified as choses in action. It is of no consequence for the law that intellectual 
property does not resemble choses in possession or tangible property. It is merely an 
action to be taken in case the right is infringed.  

6.1.1  The Method of Approaching Intellectual Property Rights 
A few general rules from Western law may be stated before we summarize 

the rules of Islamic law. The purpose is to indicate the nature of intellectual property 
rights and how they should be approached for analysis.  

First, copyright law protects only the form of expression of ideas, not the 
ideas themselves. Can expression alone be protected under Islamic law?  Does it give 
rise to some kind of right that requires protection?  If so, what is the nature of such a 
right? In patents and industrial designs, it is the underlying idea that is protected. 
How does Islamic law protect an idea?  Should copyright and patents be analysed 
together?  Second, in other things, it is either a mark, name, geographical name and 
so on. Each requires separate analysis from the Islamic perspective. Copyright 
consists of a bundle of rights. Some of these rights are passed on to the buyer, while 
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others are retained. Moral rights remain with the original author, in the case of 
copyright, even when he has transferred his economic rights to another. This 
amounts to some kind of conditional and incomplete sale. Can this be permitted 
under Islamic law?  Third, copyright and patents are rights of limited duration. These 
rights can be inherited, but the life of the right remains the same. In Pakistan, 
copyright has a duration of 50 years after the death of the owner. In some countries 
this has been extended to 70 years. This is for the benefit of the heirs. The question 
is: can such a limit be imposed on the basis of the sharī‘ah?  The life of a patent 
varies depending on the model under which protection is granted. A trade name or 
mark may be renewed forever it appears (for a fee), but what is its real life?  If the 
fee is not paid it expires.  Fourth, patents and other rights are being extended to food 
and genetic material. What do the scholars have to say about such rights? Rights are 
granted for the protection of musical compositions, performances, choreography and 
so on. What position do the scholars take on such issues?  Finally, a distinction has 
to be made between copyright sold to another, and a book sold to a buyer. Do the 
scholars make such a distinction?  The owner of the copyright can sell the product 
again and again. In other words, the product has repeat value. It is the expression 
protected by copyright that is being sold again and again. What kind of right is 
involved here?  Can one thing be sold again and again under Islamic law?   

6.1.2  Rules From the Analysis of Property in Islamic Law 
Here we will list the points emphasised by scholars like Justice Taqi 

Usmani, as they consider them important for the analysis of intellectual property. 
The first point is about the assigning of commercial value to rights or things so that 
they are considered māl. The basis for assigning such value is the practice of the 
people, that is, what they consider valuable is to be acknowledged by the law. It is 
like the law merchant and its practices. Nevertheless, al-Sarakhsī has clearly stated 
that any ‘urf that is to be acknowledged must not oppose a text. In our view, that 
should include its implication too where such implication is in the form of general 
principles derived from the texts.  

Allamah Taqi Usmani has stated time and again that qiyās (analogy) is to be 
given up when it is faced with ‘urf customary practice. We would like to agree to the 
extent that there are certain rights that are against analogy and these have been 
established by a text of the Qur’ān or the Sunnah. In such cases analogy has been 
ignored by the texts. An example is shuf‘ah (pre-emption). From this it should not be 
concluded that ‘urf has to be accepted without analysis and analogy is to be given up 
outright. The example we quote here is from Imām al-Sarakhsī’s statement 
reproduced in this study. He says that selling the right of shirb (access to water) 
opposes the texts that prohibit gharar. Now, this right has not been mentioned 
specifically in the texts of gharar, then how is Imām al-Sarkhsī saying that it is 
opposed to gharar?  It is obvious that he means the qiyās or legal reasoning arising 
from the texts of gharar oppose the sale of such a right. We, therefore, find it difficult 
to accept Justice Usmani’s position on this issue.  

Another point is that all rights that have been called ḥuqūq (or mere rights) 
by the fuqahā’ are attached to an ‘ayn or corporeal property (land in this case) in a 
manner that they are treated as additional attributes that do not really affect the 



Superficial Approach of Muslim Scholars to Intellectual Property Rights 

59 
 

nature of the property itself. Here we may quote al-Sarakhsī, who says: “The basis of 
the issue in sales is that the …price is in lieu of the primary property (aṣl) and not 
the additional attributes. Thus, the loss of the additional attribute (waṣf) in the hands 
of the seller, without intervention of anyone, does not extinguish any part of the 
price.”28 Now, the earlier jurists did not permit the separate existence and sale of 
such rights. Some Hanbali jurists may have done so, but is their legal analysis sound 
and acceptable to the established schools?  We will discuss this in the following 
section.  

When an inventor sells his invention to a financier, or when the copyright to 
a book is being sold to a publisher, what is the value of such an invention or literary 
work?  At the time of sale no one knows what its value will be in the future. How 
much is it worth then and what value should be paid. This is called the problem of 
valuation in the law. Gharar is, therefore, inherent in such rights. It is to be noted 
that the law does not bother about this problem of valuation. The WIPO Handbook 
says: “It will be protected whether it be considered, according to taste, a good or a 
bad literary or musical work—and even of the purpose for which it is intended, 
because the use to which a work may be put has nothing to do with its protection.”29  

6.1.3  Rules From the Analysis of Rights in Islamic Law 
At the end of a previous section, after a detailed discussion of rights in 

Islamic law, we identified certain points for analysis. We may rephrase them here to 
complete our list. 

In the general discussion about rights, whether it is the discussion by the 
jurists, or by Mawlana Taqi Usmani, it is the discussion of pure rights (ḥuqūq 
mujarradah) that is most relevant to our study about intellectual property rights. 
Such pure rights are usually attached to property, like the right of way and access to 
water. Matters like relinquishing office and ‘arbūn may be the exceptions. Under 
pressure of modern needs, matters like ‘arbūn are already being considered legal. 
Now, the validity of the sale or relinquishment of these pure rights of the latter type 
that are not attached to property is based entirely on the writings of later writers. In 
most cases detailed legal reasoning is lacking. Even when there is some legal 
reasoning, it sounds highly unconvincing and is based on shaky ideas of ḍarar 
(injury). Should such opinions and such reasoning be made a basis of declaring 
things legal?  In our view, such opinions should only be accepted after proper legal 
reasoning and justification.  

The idea of relinquishing or extinguishing such rights through isqạ̄t does 
not really help us. We are interested in the unhindered disposal of such rights and 
transactions in them. We know that copyrights, patents and other things are freely 
transferable. Isqạ̄t (relinquishment) is not going to provide valid justification.  

The problem of valuation discussed in the previous section applies here 
again in the context of commercial value that depends upon the assignment of such 
value by the people. This, according to some scholars, is a matter of the practice of 
the people. The issue is: are the people assigning a value to pure rights that are free 
of gharar?  Apparently not. Here the point made by Imām al-Sarakhsi above about 
additional attributes being without value is relevant.  
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Further, attaching value to things on the basis of the practice of the people, 
even though it is based upon custom or customary practice, cannot be accepted 
without question; it has to go through the repugnancy test in the light of the sharī‘ah. 
Such legal analysis must be based upon sound legal reasoning rather than on mere 
assertions like injury and ḍarar.  
In the four sections above, we have a long list of points that should be taken into 
account by scholars, while undertaking legal reasoning. We are sure that many other 
points can be raised when we go into the details of new forms of intellectual property 
that are being recognised almost on a daily basis, genetic information being a case in 
point. Nevertheless, this list will suffice for the purposes of our study. We may now 
try to identify the scholars who have tried to participate in this important debate. 

6.2  Scholars Who Have Supported or Opposed the Validity of Intellectual 
Property Rights 

Our study will not be complete if we do not identify some of the important 
scholars who have taken part in the discussions about intellectual property and have 
either opposed or have upheld their legal validity and valuation. 

Justice Taqi Usmani has provided a list of those scholars who upheld the validity 
of intellectual property rights, even though they discussed individual categories like 
trade names, trademarks or copyright. Most of the scholars he lists belong to the 
Indian Sub-Continent. The most notable among them are: Mawlānā al-Shaykh Fatḥ 
Muḥammad al-Lakhnawī (God bless him) (the student of Imām ‘Abd al-Ḥayy al-
Lakhnawī—God bless him); ‘Allāmah Shaykh al-Muftī Muḥammad Kifāyat Allāh; 
‘Allāmah Shaykh Nizām al-Dīn, Mufti of the Dar al-‘Ulum at Deoband; and al-
Shaykh Mufti ‘Abd al-Raḥmān al-Lājpurī. The Federal Shariat Court refers to the 
work of Yūsuf Mūsā, al-Amwāl wa Naẓariyyat al-‘Aqd30 quoting him as an authority 
who upheld the validity of intellectual property rights. The Court also refers to Yūsuf 
al-Qaraḍāwī.31 There are others too. In fact, a number of fatwās have been issued 
declaring intellectual property rights to be lawful and their infringement a theft. 
Some of these can be located on the Internet. The main problem with such rulings is 
that they lack legal reasoning, sometimes completely. 

Among those who opposed the validity of such rights is the illustrious father of 
Mawlana Taqi Usmani, the late Mufti Shafi. Justice Usmani, however, maintains that 
his father on reading the research of his son was inclined to review his opinion.32 The 
Court mentions ‘Abd al-Raḥmān al-Ṣābūnī in his book al-Madkhal li-Dirāsat al-
Tashrī‘ al-Islāmī and considers his opinion to be too rigid.33 

6.3  The Arguments Advanced by the Federal Shariat Court for Justifying 
Intellectual Property Rights 

The Federal Shariah Court invited comments of the public about the Trade 
Marks Act, 1940 and twenty-two other Acts, through a notice dated 15. 7. 1982. The 
Ulema did not respond to the notice, therefore, the Court proceed to examine the law 
on its own.34 The issue, with respect to the Trade Mark Act, was: Whether a trade 
mark, a copyright or patent is property that is assignable and tranferable.35 
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6.3.1  Tracing Earlier Concepts of Property 
The Court observed that as the concepts underlying such property were 

developed after the Industrial Revolution, it is not possible to find a precedent for 
such property in the sharī‘ah. The Court then proceeded to trace the development of 
the concepts of property and ownership, trying to show that these concepts have 
changed with the change in ideas.36 Until the 19th century these concepts were 
limited to corporeal property. The elements of such ownership were identified as 
control and exclusive use along with the right to exclude others from enjoyment.37 
This changed too, and the Court quoted Roscoe Pound to show that formerly there 
were no reservations about the absolute rights of the owner, but gradually the 
restrictions on these rights as well as the rights of others were recognised.38 The 
Court noted that the initial concept of property was that of tangible or intangible 
property, or movable and immovable property in Europe, but in English law the main 
classification was that of real and personal property, which meant choses in 
possession and choses in action.39 The reasons for such a classification were 
identified by the Court through a number of definitions. 

6.3.2  Widening of the Definition to Include Intellectual Property 
According to the Court, it was John Salmond, who for the first time widened 

the definition of property to include intellectual property rights.40 The Court 
considerers this “a vast improvement upon the law of property,”41 Paton, as the Court 
notes, disagrees. He states: “The distinction between land, houses and things under 
the land (which are corporeal) and such things as rents (which are incorporeal) may 
be a convenient one but tends to confuse.”42 After this Paton raises another objection, 
which in our view should be the major focus of Muslim scholars undertaking ijtihād 
today. The Court notes this, and Paton says:  

 Once we speak of ownership of things which are not corporeal, where 
are we to stop?  My reputation is in a broad sense but it would be 
straining language to say that I own that incorporeal res. It is perhaps a 
pity that the word “ownership” was not confined to corporeal things and 
another term used where incorporeal res are concerned.43  

Thereafter, the Court makes an observation to identify the latest meaning property 
current in the West, especially in the U.S.A.44 

6.3.3  Meaning of Property in Islamic Law According to the Court 
The Court then turns to the meaning of property in Islamic law. Relying on some 

source, the Court observes that property or māl in Islamic law is “a thing which one 
desires and which can be stored to meet the future requirements.”45 The Court then 
notes the crucial point that property is something that is assigned a value by the 
people. “The criteria for determining whether a thing is property is that it be treated 
by mankind as property (māl) and a thing of value.”46 

The Court then notes the distinction drawn by the Ḥanafī jurists between a thing 
and its usufruct. There is ownership (milk) in the case of usufruct, but it is not 
property. The Court then dwells on the view of Imām al-Shāfi‘ī as elaborated by 
Yūsuf Mūsā. Referring to his opinion, the Court observes, “He approved of this 
definition because the object is not really the corporeality of the property but the 
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benefit derived from it and this is also in accordance with the usage and customs 
among people. This according to his opinion also corresponds to contemporary 
law.”47 The Court adds further that according to Yūsuf Mūsā. “Everything from 
which benefit can be derived is property provided that the acquisition of benefit 
therefrom is not prohibited in Sharia.”48 

The Court, after describing what is perfect and imperfect ownership according to 
the Ḥanafīs, moves on to the views of ‘Abd al-Raḥmān Sābūnī. “Sabooni says that 
the definition of the jurists [that is, of property] is rather limited than the definition of 
mal or property in the contemporary law.”49 The Court then comments on this 
saying: “But this view is fallacious since it does not appear to take into account the 
much wider definition of Imam Shafie that everything is māl which fetches value if it 
is sold and if it is destroyed raises a liability for reparation.”50 The Court then implies 
that trade-marks, trade-names, patents and copyrights can all be included in this 
definition.51 In support the Court refers to Yūsuf al-Qarḍāwī, who appears to agree 
with this view. 

The Court also refers to Mawlāna Ashraf Ali Thanwī, to Muftī Kifayatullah, and 
also to the adverse comments in Fatawa Rashidia and the work of Mufti Shafi.52 
Thereafter, the Court refers to an adverse comment published in a journal where 
validity of copyright is opposed on the ground that it is not lawful to sell knowledge. 
The article is by Dr. Ahmad al-Hijji Kurdi. The detailed views of the writer are 
reproduced and then the views are rejected by the Court. What is of interest for us 
here is that this analysis is quite similar to the analysis presented by Taqi Usmani, 
but the analysis of the learned Court came earlier. 

6.3.4  Conclusion by the Court 
In the end, the Court gives its conclusion as follows: 

 It is important to note that the definition of Imam Shafie as accepted by 
Malikies and Hamblies has included in the category of Mal (property), 
everything which has a money value. It was a great advance on the 
jurisprudence in the world of that age since for the first time only 
Salmond could arrive at an analogous definition. The definition from 
Imam Shafie corresponds to the modern definition which is found in the 
precedents referred to above from the judgments of the Courts. The 
provisions of the Act are not repugnant to Shariah.53  
On the basis of the above reasoning the Fedral Shariah Court declared 
all IP Laws to be Islamic, without going into the details and 
complexities of these Laws. The analysis on these comments is given in 
the next section. 

6.3.5  Comments on the Analysis by the Court 
The main points relied upon by the Court, for its conclusion, are the following: (1) 
Intellectual property rights are a new category of rights, and with the changing times 
the definition of property has to change to accept the new types as was done in the 
law, otherwise it will kill all kinds of incentive for creative activity. (2) That the 
definition of māl is not based upon the Qur’ān and the Sunnah and has been given by 
each jurist “according to his own lights.”54 (3) That property is considered as such 
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when people assign it such a value according to their usage and custom. (4) The 
definition of māl given by Imām al-Shāfi‘ī is quite flexible and wide and should 
obviously, and does, include this new category of rights. As such this definition 
represents a great advance and matches the definition given much later by Salmond.  
The effort by the Court is commendable. In fact, this case (decided in 1983) appears 
to provide source material for much of what Justice Taqi Usmani said later. 
Nevertheless, we would like to make the following observations. 

It cannot be denied that concepts should change over time to take stock of 
the new realities. This, however, does not mean that concepts be expanded blindly. 
All new concepts must be analysed and assessed in the light of the principles of 
Islamic law before they are declared valid. It is obvious that the Qur’ān and Sunnah 
do not mention things like copyrights, trade-marks, trade-names, patents and so on. 
These new concepts have to be subjected to analysis before they are taken into the 
fold of Islamic law. As far as analysis goes, the detailed list we have given above is 
not reflected at all in the analysis of the Court, except perhaps tangentially where 
sale of copyright to a publisher is considered. If we start accepting concepts without 
proper analysis, the entire structure of Islamic law can be destroyed. Here the words 
of Paton quoted above may be reproduced: Once we speak of ownership of things 
which are not corporeal, where are we to stop?   

We find it difficult to agree with the statement of the Court that the jurists 
have come up with the definition of property “according to their own lights.” without 
referring to the Qur’ān and the Sunnah. In fact, the Court has not tried to analyse 
why the Ḥanafīs do not consider manfa‘ah to be māl or why the majority of the 
jurists do. We may mention just one tradition here that does play a role in these 
definitions: “Do not sell what you do not have.”  

The statement that property is something to which the people assign value is 
true, but it has   to be qualified. Such assignment of value must not oppose the texts 
or their implications, which means the acknowledged principles of Islamic law as 
well. For this purpose, the discussion of ‘urf and its acceptance above may be seen.  
We feel that the definition given by the Shāfi‘īs has been unduly stretched. Yes, the 
Shāfi‘īs do accept manfa‘ah as māl, but they do not consider pure rights to be māl. 
This discussion has preceded in the earlier section. Reliance on Imam al-Shāfi‘ī’s 
opinion for this purpose is, therefore, of no practical value here.  

6.4  The Arguments Advanced by the Mawlana Muhammad Taqi Usmani for 
Justifying Intellectual Property Rights 

It may be stated at the outset that most of the arguments advanced by 
Justice Taqi Usmani, as well as the sources relied upon him, are quite similar to 
those stated in the case decided by the Federal Shariat Court in 1983 and discussed 
above. This is not to imply that the material is identical or the arguments are exactly 
the same. Justice Usmani has presented the arguments with greater sophistication 
based upon his superior knowledge of Islamic law. 

6.4.1  Analysis of Trade Name and Trademark 
Justice Usmani, after discussing rights and their relinquishment in detail, takes 

up the discussion of trade name and trademark first.55 He tries to show first that even 
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though trade names and trademarks are not tangible property, yet they have been 
accepted by traders as having value in the mercantile practice.56 The main idea 
behind this argument is that, in his view, a thing acquires value if it is assigned value 
through ‘urf.57 He relies on the statement of Mawlānā Ashraf Ali Thanwi, who draws 
and analogy upon the right of office, to strengthen his argument.58 The reason why 
protection of such names and marks was needed is explained in his words below: 

 When it appeared that some people started using the names of 
manufacturers who were well known among consumers, due to the 
acceptance of their goods under such a name, and it was feared that 
confusion would be created for the people in general, laws were made 
by governments for the registration of trade names and trademarks with 
the government. Traders were prevented from using trade names and 
trademarks that had been registered by others.  

Mawlana Thanwi, however, restricts the permission to relinquishment and concludes 
that “compensation be given for it in lieu of relinquishment, but not sale, because it 
is an established right, or a benefit (manfa‘ah) that has accrued from an existing 
tangible property.”59 

To allow the sale of such names and marks, Justice Usmani advances the second 
argument. He considers it to be a strong argument. The argument is that after 
registration this value is affirmed and in fact the certificates of protection in the hand 
of the bearer make them quite similar to tangible property. He says: 

 It appears to this humble servant, may Allāh protect him, that the right 
to a trade name or trademark, even though it was originally a pure right 
that was not established in an existing tangible property, but after 
governmental registration which requires immense efforts and the 
incurring of substantial amounts, acquires a legal form that resembles 
transcribed certificates in the hand of the bearer. In the official registers 
it resembles a right established in tangible property. It is, therefore, 
linked in mercantile practice with tangible property. It is, therefore, 
necessary that compensation be paid in lieu of it by way of sale as well.  

With due respect for the erudition of Justice Usmani, we find it difficult to 
accept these arguments. First of all certificates are not tangible property, they are 
choses in action as has been elaborated above. The Companies Ordinance, 1984, 
following an Indian amendment, declares a share certificate as movable property, but 
that rule has not been tested by the courts nor is its rationale visible.60 Second, these 
are not legal arguments. They may be adequate to convince a layman, but they 
cannot be considered legal reasoning. Third, even if this argument is considered 
adequate legal reasoning, it has nothing to do with Islamic law. It amounts to saying 
the following: “The Government of the United States has registered it and issued a 
receipt or a certificate, therefore, it is Islamic and can be sold under the provisions of 
Islamic law.” How can such an argument hold water?  The learned Justice Usmani 
then adds that the registration should be done in a lawful way and there should be no 
element of deception. This, we feel, is merely window-dressing for a very weak legal 
argument. 



Superficial Approach of Muslim Scholars to Intellectual Property Rights 

65 
 

We may also mention here that he argues on the basis of custom and how it has 
dealt with electric power and gas, things that were not once accepted as wealth, but 
are now a source of tremendous wealth. This again is a weak analogy. The two 
things are distinguished. Electric power and gas, whatever their nature, are tangible 
property for they can be felt and stored. 

His conclusion is: “It, therefore, appears that there is no shar‘ī obstacle for their 
being treated as wealth whose sale and purchase is permissible.”61 

6.4.2  Legal Validity of Commercial Licenses 
One would have thought that Justice Usmani would be discussing “trademark 

licensing”62 and “franchising”63 of businesses under this heading. He, however, 
chose to discuss import and export licenses. 

His solution for such licenses is simple: “What we have said about the rule 
(ḥukm) of the trade name and trademark, as to the permissibility of taking 
compensation for them, is true of the commercial license as well.”64 To justify the 
legality of such licenses, he uses an argument quite similar to the one above: 

The bearer is granted a legal attribute that resembles written certificates, 
and the traders, by virtue of it, are granted facilities that are bestowed by 
the government on the bearer. This license has become, in mercantile 
practice, something with immense value that is treated like property. 
Accordingly, there is no harm if it is linked to tangible property for the 
permissibility of its sale and purchase.65  
He does add that such transfer is to be allowed “if there is a governmental 

regulation that permits the transfer of this license to another person.”66 Our response 
to these arguments is exactly the same as the one above: they have nothing to do 
with Islamic law. At the end we may add that obtaining import and export licenses in 
Pakistan was once a big problem. It is no longer a problem and the permits are freely 
available to any trader. 

6.4.3  Justifying the Right to Invention and Publication 
Under this heading, Justice Taqi Usmani, while addressing the fundamental point 

in the issue whether the right to an invention or the right to publish is a right 
acknowledged by the sharī‘ah, gives the following arguments. 

  Whoever first invents a new thing, whether it is a material thing or 
immaterial, possesses a prior right as compared to another. The basis is what has 
been recorded by Abū Dāwūd from Asmar ibn Mudris (God be pleased with him), 
who said: “Whoever has first access to a thing not accessed by another, has a right to 
own it.” The tradition, it is claimed, applies not only to revival of barren lands (iḥyā’ 
al-mawāt), but includes all tangible property, wells and minerals. Thus, whoever 
acquires them first has a right to own them.67 This argument presumes that the right 
to invention and copyrights are property. Not only this, the argument is taken to be 
proof of ownership in the sharī‘ah.68  

  The relinquishment of the right to a seat in the mosque is taken to mean that 
“it is permitted to relinquish the right to an invention or the right to publication in 
favour of another in return for money acquired by the person relinquishing.”69When 
this right is acquired by registration with the government for which the inventor 
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spends in terms of effort, wealth and time, “then there can be no doubt that this 
registered right is linked to tangible property and wealth due to the verdict of this 
prevalent practice.”70  
 Commercial value, according to Ibn ‘Ābidīn, “is attained through 
assignment of such value by the people. This right, after registration, is taken into 
possession like tangible property, and is stored for the time of need like other 
tangible property. In the consideration of this ‘urf, there is no opposition to any 
shar‘ī text of the Qur’ān or the Sunnah. The maximum that can be said is that it is 
opposed to analogy when qiyās is given up in the face of ‘urf, as has been established 
during its discussion.”71  

Following these arguments, Justice Usmani takes up some weak arguments 
of those scholars who do not permit the sale of such rights. He responds to them in a 
manner that is adequate for the layman, but there is no legal content in them, 
therefore, the arguments do not merit consideration here. 

6.4.4  Comments on the Analysis by Justice Taqi Usmani 
The comments for this section are more or less similar to what was said for the 
analysis by the Federal Shariat Court of Pakistan. We give our observations below in 
the form of a list. Matters that have not been examined are listed first followed by 
analytical comments on those that have been considered. 
 No distinction has been made with respect to copyright with reference to the 
fact that copyright law protects only the form of expression of ideas, not the ideas 
themselves. Islamic law must give a ruling on what it is protecting.Likewise, in 
patents and industrial designs, it is the underlying idea that is protected, but there is 
no indication of the awareness of this fact nor is there an indication of what exactly 
is being protected. Both patents and copyright have been analysed together. This 
appears to be inappropriate methodology as the two are quite different in nature.  
 Many other things that fall under intellectual property rights have not been 
included in the analysis. As indicated earlier, copyright consists of a bundle of 
rights. Some of these rights are passed on to the buyer, while others are retained. 
Moral rights remain with the original author, in the case of copyright, even when he 
has transferred his economic rights to another. Retaining such rights prevents the 
buyer from altering the contents of the work at his discretion. There is no discussion 
of such a distinction in the above analysis.  
 There is also no discussion about the limited duration for which copyrights 
and patents are protected. Does Islamic law admit of such a concept?  There is no 
discussion in the analysis above. Nor is there any discussion about the renewal every 
year of a trade name or mark for a fee. What kind of right would this be under 
Islamic law?  The extension of patents and other rights to food and genetic 
material has not been taken into account.  
 There is also no discussion about the granting of protection to musical 
compositions, performances, choreography and so on. These rights fall under 
copyright.  
 In the analysis, no distinction has been made between copyright sold to 
another, and a book sold to a buyer. The latter issue alone has been discussed. The 
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owner of the copyright can sell the product again and again. This repeat value of the 
product has not been taken into account. 
 The arguments advanced in the analysis are not really legal arguments. 
There is no indication of why the jurists do not acknowledge pure rights for 
unhindered sale. After all, there must be some substantial reason. We have already 
indicated this in the discussion above.  
 Unhindered ‘urf has been taken into account for assigning value to new 
types of rights. This is not so in Islamic law, as discussed above, and each ‘urf must 
tally with the general principles of Islamic law that have arisen from the texts.  
 Registration by the government of such rights has been taken to be the main 
argument and is deemed sufficient to be considered a mere right as tangible property. 
This does not appear to be a legal argument, and in our view is mere insistence upon 
the granting of legal recognition to a right.  
Some other problems have already been discussed above. 

6.5  Fatwas Validating Intellectual Property Rights 
A large number of fatwās (legal rulings) are to be found on the Internet as 

well as in other sources. In most of these rulings there is just an acknowledgment 
that it is not proper to violate intellectual property rights. Some of the rulings even 
declare such violations to be theft. We have not included these rulings in this study 
as it will unnecessarily add to the length of the study without contributing much to 
the content. The main reason is that these rulings lack legal reasoning underlying the 
verdict. Consequently, they are not of much help to us. We have, therefore, 
considered the two main analyses discussed above to be sufficient. 

7  Conclusion 
This study has been an assessment of the contributions made to the law of 

intellectual property rights by Muslim scholars. Such an assessment first needed to 
analyse the meaning of property in Western law and its relationship with intellectual 
property itself. The study also needed to examine the state of the law of property and 
related rights in Islam so that a comparison could be made with respect to the gaps 
that need to be filled. Finally, the study needed to look at the contributions made by 
Muslim scholars and institutions to the justification and legal validity of intellectual 
property rights. In broad terms, the study concluded that enough has not been done 
and tremendous amount of research and ijtihād is required in this field so as to fully 
justify such rights from the Islamic perspective.  
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