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Abstract
This paper aims at establishing the thesis that Islamic penal code
and punishments are in harmony with human nature. Allah Almighty
has blessed us with a law that intends to correct mankind rather than
topunish in a cruel manner. The references from Quran and Hadith
have been  presented in this regard. The opinions of eminent
religious scholars are also given due weight age.
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If we intend to improve a society we must pay attention to the improvement
of individuals because an individual, as a unit, becomes the cause of correction or
corruption in a society. That if the qualities of faith, piety, good manners and good
deeds are inculcated in the individuals then the whole society can become a high
standard society and a cradle of peace and security. The system of rectification
which Islam has established begins with the improvement of an individual. If a
person is void of faith and good deeds then he can never become a helpful part of a
good society, moreover, that particular individual can become the cause of
destruction to the whole family, society, city or country. A peaceful and fear free
society is a basic right of any person. Islam also intends to give this basic right to all
the persons living in an Islamic society, to make it pious, high standard and
exemplary and to purge it from crimes, obscenities and evils.

So many books shave introduced of Islamic punishments. A few of these
books are important; Risalah fil Hudood by Abdul Walid al-baji, Al-Tashree al- janai
al-islami by Abdul Qadir Audah, Al-agoobah fil figh al-islami by Abou Zuhra and
Al-agoobah fil islam by Abdul Rahman bin Abdul Aziz Al-dawood. A renowned
orientalist Joseph Schacht mentioned in his book “An Introduction to Islamic Law”
all the Islamic law, the Islamic punishments briefly established a title. This research
paper aims simply not to introduce Islamic punishments, rather in the context of
basic human rights discussions have been on Islamic punishments, which is not
present in any of the above mentioned books.

*Lecturer, Department of Islamic Studies, The Islamia University of Bahawalpur.
Assistant Professor, Department of Islamic Studies, University of Engineering & Technology,
Lahore.
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Introduction:

In the present era, the idea that Islamic penalties or punishments are very
severe and against basic human rights is propagated by the West but unfortunately
some of our own Western-minded so-called scholars and rulers term Islamic
penalties as barbaric and at the demand of promulgation of Islamic penalty system
explain the level of morality of their nation in these words, “I do not want to make
the whole nation handless.” If we closely observe the philosophy of Islamic
punishments, we realize that Islam intends to purge the society of all crimes and evils
that’s why the penalties of crimes are so severe that no rebellious, cruel or anti-
society person dares to exercise violence and tyranny over common people, to spread
fear and chaos and to make lives of common people bitter and acrimonious. This
system intends to purge the society of chaos, evil and enmity and to flourish pure and
high moral values. It intends to take care of the property, life and basic rights of
public and provides them calm, tranquil and prosperous life. The wisdom behind the
open execution of Islamic punishments is that it is shameful for the guilty and
admonitory for the rest of the people. The Holy Quran says:
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“And let a party of the believers witness their punishment”

If the people, who term Islamic punishments as barbaric, visit the jails of
present era and observe the punishments then they will come to know what
‘civilized” punishments are. It has been presented by Maulana Maodudi as:

“According to present law, not only the court but also an ordinary

superintendent can punish the prisoners with 30 strokes of whip if

they disobey or show insolence. A special person is prepared to

strike whips and that person drills it daily. The culprit is pinioned

to a stand so that he may not wriggle. A flimsy cloth is left on his

body to hide private parts. The executioner comes running and

strikes with full power. A particular part of body (hips) is struck

again and again to the extent that the flesh becomes minced and

sometime the bone shows through.”(2)

On the contrary, Islam proposes less severe punishments and they are
decreased sometimes according to the demand of circumstances and context because
in Islam does not propose punishment for the sake of punishment but punishment for
the sake of improvement or rectification. Due to this reason Islam prohibits the
execution of punishments in extreme cold or heat. Pinioning for striking whips is
prohibited and the whip used for flogging should not be very hard or very soft but of
medium strength. This is proposed in an Hadith of Holy Prophet SAW:

“The Holy Prophet SAW ordered to bring a whip for flogging; it had
become very soft because of frequent use. The Holy Prophet SAW told to bring a bit
harder than that. Then a new whip was brought which had not softened yet. The Holy
Prophet SAW asked to bring a whip of medium strength, and then a whip was
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brought which had been used for animals. The Holy Prophet SAW executed the
punishment with that whip”. (3)

If a culprit is very weak or ill and there is no hope of his recovery then he
should be flogged once with a bough of hundred branches or with a broom having
hundred sticks to fulfill the requirement of law. In the times of Holy Prophet SAW
an old man was caught on charges of fornication. The Holy Prophet SAW proposed
the punishment of bough with hundred branches for him and he SAW said:
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[Bring a bough with hundred branches and strike him once.]
In the present era, the crime rate in Saudi Arabia is very low and one of its reasons is
the promulgation of Islamic penalties. Because if a culprit is made an example then
other mischievous elements and criminals become fearful and avoid evils and the
society becomes a cradle of peace. Holy Prophet SAW said:
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“If one inhibition is executed on earth then it is better for the
people of earth than rain of continuous forty days in morning and
evening”

There is no doubt that the penalties for crimes are very severe in Islamic
Shria’ for the prevention of crimes but great care should be taken in the execution of
these penalties rather the Holy Prophet SAW said:
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“Hazrat Aeysha R.A narrated that the Holy Prophet SAW said that
the execution of inhibitions should be avoided as much as possible.
If there is a little chance in the acquittal of guilty then let him get
acquitted because it is better for the ruler to commit mistake in
forgiving the gquilty than committing mistake in giving
punishment”

A little doubt makes the inhibition null and void, Holy Prophet SAW said:
T ko 4l iher 3 Lo 3 gkl | pad 31”7
“Avoid inhibition if there is a little doubt in the evidence of crime”

Another famous hadith is an evidence that Sharia’ does not want to punish
human beings but it wants to chastise them. Hazrat Ma’iz bin Malik Aslami R.A
committed fornication with a slave woman and he admitted his mistake in front of
Hazrat Hazzal bin Naeem R.A. Hazzal bin Naeem R.A advised him to go to Holy
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Prophet SAW and admit his sin to find some way out. When Hazrat Muhammad
SAW came to know about this he said to Hazrat Hazzal bin Naeem R.A:
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“Had you concealed his sin it would have been better for you”

It becomes clear from the above mention hadith that the ultimate goal of
Islamic Shari’a is not to keep on punishing and flogging people but to establish a
peaceful and evil-free society where it is difficult to commit sins and easy to do good
deeds. The secret of prosperity and welfare of other human beings lies in this penal
code of Islam, as it is stated in Holy Quran:
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“And there is (a saving of) life for you in Al-Qiss (the Law of

Equality in punishment), O men of understanding, that you may

become Al-Muttagn (the pious)”

Islamic punishments are a blessing for humanity. Abdullah bin Ibrahim Al
Ansari has described the philosophy of Islamic penalties very comprehensively:
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“The punishments of Shari’a are a blessing of Allah Almighty and
a favor for His creature. So everyone who is deployed on executing
punishments should treat the culprits with same favor and
beneficence as a father shows in punishing his son and as doctor
shows in the treatment of his patient”

In the light of above mentioned hadiths and the sayings of Sahaba R.A a
person having common sense and a little knowledge can understand the goal of
Shari’a in the matter of punishments. Only two things can stop a person from
committing crimes; one is fear of Allah and the second is fear of punishment. Islam
trains individuals in such a way that one stays away from sins for fear of Allah. And
the people who are good by nature they naturally hate crimes and those who are
wicked by nature abstain from crimes because of fear of punishment. It means that
Shari’a intends to stop the wicked and mischievous elements with the fear of
punishment from creating chaos in a pious society. Only laws cannot make people
good because a lot of ways can be adopted to by-pass and violate law.

Aims and range of Islamic Punishments:

Islamic punishments are executed to rectify corruption and to take care of
status and respect of human beings. They aim at reformation and prosperity of a
confused and anxious society and take it from depths of corruption and chaos to the
heights of piety and virtue.
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If we observe Islamic punishments in the light of the aims of Shari’a then it becomes
crystal clear that the promulgation of Islamic penal code in fact upholds human
rights because the five things which are secured by Shari’a are in fact basic human
rights. Therefore, the aim of Islamic punishments is also the security of those five
things. Islamic punishments, especially inhibitions, are hereby observed in the light
of the aims of Shari’a.

I. Security of Religion:

The first and most important aim of Shari’a is the security and protection of
religion. The special relation between Allah and His creatures is called religion and
its nature, lineaments and limitations are described in Holy Quran and hadiths. When
we look at Islamic punishments, especially the inhibitions, we come to know that the
aim of inhibition of apostasy is security and protection of religion. Lexically,
apostasy means to revert from one’s ideas. Allah says in Holy Quran:
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“And turn not back (in flight) for then you will be returned as
losers”
In terminology, its means to revert from Islam to disbelief.
In the light of Quran, hadith a_nd ijma’ apostasy is prohibited. Allah says:

.af.! L] zlii’.ﬂ" J"fa’.a.aa -5 3 ] .l‘;s.a o hy
L,jvd!dﬁfl:pj Lab! \...h..v-ui.‘..i‘,'l.'a 'y ﬁ]“iéﬁiiéﬁ'pri"ﬁ:"ﬁ"ﬁd'ﬂ?ﬁ’

12 ¢+ 3y 7 e2s 22 T TP ’J:.a..p"'.a

% 59l h o8 1 Dol Sl i 5T
“And whosoever of you turns back from his religion and dies as a
disbeliever, then his deeds will be lost in this life and in the

Hereafter, and they will be the dwellers of the Fire. They will abide
therein forever”

This verse refers to the punishment in the hereafter however the punishment
in this world is ordained by Holy Prophet SAW as:
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“The person who leaves Islam should be killed”

In another hadith the Holy Prophet SAW said:
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The execution of inhibition of apostasy is for the sake of security of religion and
this punishment is so severe because apostasy is considered rebellion. There is
no compulsion on anyone to embrace Islam as Allah Almighty says, “There is
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no compulsion to embrace Islam.” One is free whether to embrace Islam or not
but once one embraces Islam one’s personal will ends and then any deviation
from Islamic principles will be considered rebellion and the punishment of
rebellion is death penalty according to all laws.

1. Security of life:

The security of life is the second great aim of Shari’a in promulgation of
Islamic penal code. In Shari’a every human being is given security of life and
his blood is sacred:
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“If anyone killed a person not in retaliation of murder, or (and) to
spread mischief in the land - it would be as if he killed all
mankind, and if anyone saved a life, it would be as if he saved the
life of all mankind”

1

The sole aim of inhibition of murder is the safety of human life and

property and this is the most important of basic human rights. Allah Almighty says in
Holy Quran:
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“The recompense of those who wage war against Allah and His
Messenger and do mischief in the land is only that they shall be
killed or crucified or their hands and their feet be cut off on the

opposite sides, or be exiled from the land. That is their disgrace in
this world, and a great torment is theirs in the Hereafter”

Besides this, the law of retaliation in Islamic penal laws is in fact a security to

property and life of human beings and in this security lies the respect of humanity.
Holy Quran depicts this idea as:
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“O you who believe! Al-Qisas (the Law of Equality in punishment)
is prescribed for you in case of murder: the free for the free, the
slave for the slave, and the female for the female. But if the killer
is forgiven by the brother (or the relatives, etc.) of the killed
against blood money, then adhering to it with fairness and payment
of the blood money, to the heir should be made in fairness. This is
an alleviation and a mercy from your Lord. So after this whoever
transgresses the limits (i.e. kills the killer after taking the blood
money), he shall have a painful torment. And there is (a saving of)
life for you in Al-Qisas (the Law of Equality in punishment), O
men of understanding, that you may become Al-Muttageen”

Here the punishment is termed as life and the reason behind this is that in
the death of one murderer is the safety of whole society. If a murderer is set free then
the relatives of the murdered person will get angry. It is quite natural and as a
reaction to this a series of murder can begin. Though the law of retaliation is not in
harmony with latest Western civilization and contemporary secular ideas but its spirit
can only be understood in the societies where the tribal and family system is intact.

Islam not only secures the life of human beings but secures human life with
respect. Esteem and honor of human beings is as important as human life. If there is
no security of honor of human beings then the security of life loses its meanings. If a
man is alive without honor then it does not fulfill the spirit of security of life. Human
life must be secured as a life of worthy creatures. Allah says:
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“And indeed We have honoured the Children of Adam”

The order of inhibition of calumny from the legislator is in fact the security
of esteem and honor of human beings. Islam protects the honor and esteem of human
beings and that is why it prohibits slander and its punishment is 80 whips and is
inscribed in the Book of Allah:
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“And those who accuse chaste women, and produce not four
witnesses, flog them with eighty stripes, and reject their testimony
forever, they indeed are the Fsign (liars, rebellious, disobedient to
Allah). Except those who repent thereafter and do righteous deeds,
(for such) verily, Allah is Oft-Forgiving, Most Merciful.”
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In this verse, Allah Almighty has described the punishment of slander and it
depicts the severity of this crime in the eyes of Allah. On another occasion Allah
says:
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“Verily, those who accuse chaste women, who never even think of
anything touching their chastity and are good believers, are cursed

in this life and in the Hereafter, and for them will be a great
torment”

In the above mentioned verse Allah Almighty warns the calumnious person
and declares him as far from the mercy of Allah. This tells that slander is a very
detestable sin and is one of the great sins. The prohibition of this crime is also
referred to in one of the saying of Holy Prophet SAW where it is considered among
seven destructive sins. The Holy Prophet SAW said:
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“Narrated Hazrat Abu Hurrairah, the Holy Prophet SAW said,
“keep away from seven things,” Sahaba R.A asked what are those
things? The Holy Prophet SAW replied, “To ascribe partners with
Allah, to practice magic, to kill unjustly, to take usury, to take the
property of orphans, to run away on the day of war and to slander
about chaste and innocent women”
111. Protection of human wisdom:

The third aim of Shari’a is the protection of human wisdom. The thing
which distinguishes man from animals, makes him a worthy creation and holds him
answerable to the responsibilities enjoined by Shari’a is wisdom and thinking
capacity of man that is why its protection is one of the basic aims of Shari’a. Any
action, thing or knowledge that renders man insane is prohibited. The use of drugs
and wine is strictly prohibited and all other actions that affect human wisdom like
magic and other intoxicating things are prohibited in Shari’a. This prohibition is in
fact the safety of human wisdom because the intoxicating things hamper the thinking
capacity of human beings.

Allah Almighty has prohibited the use of wine to protect human wisdom
because the most valuable thing for man is his wisdom which creates in him the
spirit to attain high moral values and to abstain from bad habits, manners and
immoral actions. Intoxication eclipses the wisdom of man and he plunges in the hell
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of desires without considering his honor and value. He starts committing sins like
violence, murder and cruelty. Wine is termed as ‘mother of sins’ because it is the
root cause of destruction and chaos. Quran says that gambling and wine create envy
and enmity among people and hamper them from offering prayer and remembrance
of Allah and in the same place the strict prohibition of wine is declared:
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“O you who believe! Intoxicants (all kinds of alcoholic drinks),
gambling, AlAnsb , and AlAzIm (arrows for seeking luck or
decision) are an abomination of Shaitn's (Satan) handiwork. So
avoid (strictly all) that (abomination) in order that you may be
successful. Shaitn (Satan) wants only to excite enmity and hatred
between you with intoxicants (alcoholic drinks) and gambling, and
hinder you from the remembrance of Allah and from As-Salt (the
prayer). So, will you not then abstain?”

Wine is singularly prohibited in this verse. It was prohibited through a
gradual process. As far as the punishment of this sin is concerned, all the scholars
agree that the penalty of wine drinking is flogging because Hazrat Anas Ibn e Malik
R.A narrated a hadith of Holy Prophet SAW:
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“A drunkard was brought to the Holy Prophet SAW and he ordered
to flog him with forty whips”

According to Imam Shafi’e the inhibition of drinking wine is forty whips
and he determines it from the above mention hadith. Imam Abu Hanifa, Imam Malik
and Sufian Sauri are of the opinion that the inhibition of drinking wine is eighty
whips and they determine their opinion from the fact that in the time of Hazrat Umar
R.A the ratio of wine drinking started increasing, he called the meeting of Sahaba
and asked their opinion, Hazrat Abdur Rehman bin Auof R.A said that the least
punishment is the inhibition of slander i.e. 80 whips so you must promulgate this
punishment. Hazrat Ali R.A said that in intoxication a person does not know what he
says and he slanders, so the inhibition of drinking wine should be the same as the
inhibition of calumny. So, all the Sahaba agreed upon this penalty. (24)

IV. Protection of Progeny:

The fourth aim of Shari’a is the protection of family and progeny. The
continuance of progeny and race depends upon the continuance of the institution of
family. If the institution of family is demolished then the continuance of progeny and
race will either end or will lose moral values which Islam intends to uphold.
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Therefore, Islam considers it among the basic human rights and the penalty of
fornication is a step towards protection and safety of progeny and the destruction of

family system is such a big crime that its punishment is most strict:
E
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“The woman and the man guilty of illegal sexual intercourse, flog
each of them with a hundred stripes”

This punishment is for unmarried men and women. However, the
punishment for married men and women is to lapidate the guilty. It has evidences in
hadiths:

Hazrat Ubadah bin Samit R.A reported Allah’s Messenger SAW as saying:
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“Receive from me, receive from me. Allah has ordained a way for
those (women). When an unmarried male commits adultery with
an unmarried female (they should receive) one hundred lashes and
banishment for one year. And in case of married male committing
adultery with a married female, they shall receive one hundred
lashes and be stoned to death”

Beside this, the incident of Ma’iz Aslami R.A is described in Bukhari and
Muslim. Ghamdia or Juhania was lapidated when she admitted her crime. These
incidents prove that according to Shari’a the punishment of adultery is to stone the
guilty to death.

The West and the western minded people raise hue and cry on this
punishment and say that it is barbaric and inhuman but they should also keep in mind
that the system of witnesses is as strict for it as the punishment. This can be observed
by the fact that in the whole era of Holy Prophet SAW no one was ever penalized on
the basis of witnesses but all the guilty were punished when they admitted their
crime, because the requirements of witnesses are very strict in this case. If a person
becomes so vulgar that he commits his crime in the presence of four witnesses and
the society can be affected by his crime then Shari’a does not allow the right of life
to such a person. The body part affected by cancer is amputated so as to save the
whole body from its effects even if it is very painful and likewise, there is no place
for such a man in Islamic society lest he may take the whole society in its folds.
There is no mercy for him. Allah says in Holy Quran:
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“Let not pity withhold you in their case, in a punishment
prescribed byAllah, if you believe in Allah and the Last Day”
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In context of this verse Maulana Maudoodi writes:

“The fornicator should be given the punishment as
ordained by Allah Almighty and his punishment should not be
replaced with any other punishment. Any punishment given as
replacement of lashes on grounds of mercy is disobedience and if it
is replaced with the idea that it is barbaric then it is utter disbelief
which can never be found along with faith in one heart. To believe
in Allah and to term His punishments as barbaric is only possible
for those who are most odious hypocrites”. (28)

V. Protection of property and wealth:

The fifth basic aim of Shari’a is the protection of wealth and property of
people and it is one of the basic human rights. The measures Shari’a has taken to this
end include the inhibition of theft. Allah says in Holy Quran:
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“Cut off (from the wrist joint) the (right) hand of the thief,
male or female, as a recompense for that which they committed, a
punishment by way of example from Allah. And Allah is All
Powerful, All Wise”
There are two types of theft:

1. The theft of minor sort which does not fulfill the criteria of punishment of
hand cutting. Its only qualifies penalty which is the payment of the double
amount of the booty. Its proof is the hadith narrated by Hazrat Abdullah bin
Amar bin Al A’as R.A:
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“The Holy Prophet SAW was asked about the fruits on
trees, the Holy Prophet SAW said that if a needy eats it and does
not conceal it then there is nothing against him and the one who
takes it away should be fined and punished”

2. The theft at which the punishment becomes compulsory but here it should
be understood that whether hand should be cut on all thefts or not. There are
some conditions, if these condition are fulfilled then the punishment should
be executed otherwise it is null and void and changed into penalty.

The amount of theft that requires punishment according to Holy
Prophet SAW is:
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“Narrated 'Aisha: The Prophet said, "The hand of a thief should be
cut off for stealing a quarter of a Dinar”
Another hadith states:
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“Ibn e Umar reported that the Holy Prophet SAW cut off the hand
of a thief (in case of theft) of a shield the price of which was three

dirhams”
On another occasion the Holy Prophet SAW said:
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“The punishment of a perfidious, robber and a pick-pocket is not

cutting of hand”
The Holy Prophet SAW said about the time of war:

A it b ShYN pdadi”

“There should not be the punishment of cutting of hand in the time

of war”

It is clear from all the above mentioned hadiths that Shari’a tries its best to
save people from the punishment of cutting of hands but if a person commits such a
detestable sin then his hand must be cut to make him a sign of admonition for the
masses. This will ensure the protection of wealth and property of people and it is a
basic right of everyone in any society that is why Shari’a has prescribed such a
severe punishment for theft.

The aims of Shari’a are very comprehensive and all the seven inhibitions
tend to achieve these aims. It follows that as long as these inhibitions are followed
we will keep on getting advantages of aims of Shari’a and basic human rights will
remain safe.

Synthesis:

Allah is the creator of man and the Creator knows best about His creation and
He knows that which punishment is better for their improvement and betterment. So
the Islamic punishments are according to the nature of man because they are
prescribed by our Creator. If a married fornicator is stoned to death then it is not
violence and barbarism because it can be observed in newspapers every day that if a
person sees someone with his wife he tries to kill them both for the sake of his honor.
When Islam prescribes this punishment it is not violent of barbaric but its natural and
accompanies improvement of a lot of moral and social aspects.

The punishments of hand cutting and ransom were exercised in times of
ignorance and these were adopted because they were in accordance with nature of
man and those punishments which were against nature were abandoned. So the
punishment of hand cutting was neither severe nor was it exercised seldom. Abdul
Qadir Audaht writes about Islamic punishments:
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“No doubt the secret of success of Shari’a lies in the execution of
Islamic punishments which are in sheer accordance with nature,
Shari’a has encompassed all the aspects of human nature and it has
prescribed ordinary and soft punishments for ordinary crimes and
has prescribed inhibitions and law of retaliation for heinous crimes
on the basis of human nature”

It comes to forefront from the above discussion that the execution of
Islamic punishments is a blessing for maintenance of peace in society. Only Islamic
punishments can provide due safety to basic human rights as they are from Allah and
conform to human nature. This penal code is not only theoretical but it was practiced
upon by Shaba R.A who implemented it and established an exemplary society.
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