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Abstract: “Siuird (Consultation) is one of the basic principles of
Shari ‘alt and is the foremost rule of law in the Islamic System of
political administration. The rulings of the Qur'dn and Sumnah,
regarding shuird, are very clear and of legally binding nature. The
rashidin khulafa’ (rightly guided Caliphs) therefore, followed these
rulings in letter and spirit.

The fugaha’(jurists) of the second and third century hijrah looked
at the period of the rdshidun as a model and derived several social,
legal and political principles from the precedents they observed in the
practices and decisions of the rdshidiin khulafa .

This paper attempts to make a analytical study of the views of the
early fugahd' and practices of the rdshidiin khulafd’. An attempt has
also been made to show that how keanly the figahd', observed the
rdshidun’s period and were influenced by their views and decisions.
The fiigahd’ considered decisions and practices of the rdshidiin
khulafd’ .relating to statecraft and institution making, as a source of
political and constitutional law of Islam.”

Part I

Opinions of the Fugaha’

The institution of sh#ra is the intrinsic component of Islamic polity,
the edifice of which has been designed on the principle of ‘counsel or
mutual consultation’ in order to achieve collective consensus by
generating a constructive discourse and electing opinions of experts and
eminent scholars. The significance can be ascertained from a ruling b y
‘Umar the second khalifah in which he stated that “khilafah” was not
valid without counsel”." This principle is regarded as all-pervasive as not
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only the khilafah owes its existence to it but also the affairs of the state
and the community receive their guidance from its vital essence. It is an
explicit Qur’anic injunction with mandatory authority as elucidated in the
revelation and in the Sunnah of the Holy Prophet (PBUH). The fugaha',
while defining sh#ra as a principle of Islamic polity draw their conclusion
from the relevant verses of the Holy Qurian.

The great fugaha' of the early days of Islam, in their voluminous
compendiums on figh, badith and tafsir, have undergone to great lengths
to dilate the principle of shiira and its concomitants concerning the affairs
in an Islamic state. Here under, an attempt has been made to illustrate
salient points of their opinions in order to make a companion between
their views on the subject and the practice prevalent during the days of
rashidun khulafa’

Imam Aba Hanifah (d. 150 A.H.), in his discussion on the subject of
shitrd, expressed the opinion that the matters of community the and
collective problems should be settled with mutual consultation. He also
made his viewpoint clear on the issue when Mansur, the ‘Abbasid
khalifah, asked him about his opinion on khilqfah. Imam Abu Fanifah

explicitly told Mansur that the khilafah was not valid w1thout consultation
with the community and without achieving consensus.”

Imam al-Shafi‘l (d. 204 A.H), while describing shiira as an important
Qur’anic injunction advises the judge to take counsel from the ‘Ulama’
who are well-versed in the knowledge of Qur’an, the Sunnah and the
athar. He should have the ability to exercise analogy,” meaning thereby
that the judge should have a fair understanding of the existing culture and
traditions of the society so that he can exercise ijtihad. In support of his
arguments, Imam Shafi‘l relies on the relevant Qur’anic verses and the
Sunnah of the Holy Prophet (PBUH). He quotes the followmg verses: (i)
“Those who conduct their affairs by mutual consultatlon and (ii)
“Counsel with them upon the conduct of the affairs”. 5 Another point put
forward by Imam Shafi‘t, in support of his argument is that the shiira
emanated as the Sunnah of the Holy Prophet (PBUH).° He substantiates
this point by tradition in which Abtu Hurayrah is reported to have said that

he had not seen anyone taking counsel more frequently that the Holy
Prophet (PBUH).’

Imam Bukhari (d. 256 A.H.) in an all embracing discussion on the
subject, has given specific attention to al-mushawarah, describing it as an
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established principle. He discusses the shiira in a separate chapter in
which he mentions the Qur’anic verses and abadirh in support of his
arguments; and points out that after the Holy Prophet (PBUH) the k/ulafa’
also followed the practice of mushawarah. The Qurrd’, (the learned)
according to Imam Bukhari, were the members of the shiri during the
khilafah of “Umar. Elucidating various points of the subject in support of
his arguments, Imam Bukhari seeks to prove that shira is a vital part of
the social and political practices in Islam. According to him, the system
was in vogue during the days of the Holy Prophet (PBUH) who consulted
his companions in all social and political affairs of the Islamic state. The
khulafa’ followed his practice and used to consult other companions and
scholars in permissible matters (al-umiir al-mubabah).’

Abu Bakr al-Khassaf (d. 261 AH.) a prominent Hanafi fagih, while
supporting the view point of Imam Bukhari, suggests proper and regular
consultation process for those who are invested with judicial authority. He
says that it was the practice of early judges such as Shurayh and other
luminaries who always consulted the ‘wlama and fugahi, before
announcing their verdicts on various cases. It was also the practice of
“Umar who always consulted the companions of the Holy Prophet (PBUH)
before taking any decisions,” he adds. Al-Khassaf bases his arguments on
the same verses of the Qur'an which have been mentioned by Imam
Shafi‘i."’

Al-Tabari (d. 310 A.H.), in his discussion on the subject, has laid
more emphasis on the institution of shira than what has been put forward
by Imam al-Shafi'i and al-Khassaf in their arguments. He relates the
opinions of Imam al-Hasan and Sufyan b. ‘Uyaynah who are reported to
have said that God wanted His Messenger to establish the principle of
shira by his practice so that the future generations would follow it as the
Sunnah of the Holy Prophet (PBUH). He opines that all religious and
temporal affairs on which there are no clear injunctions in the Qur’an and
the Sunaah of the Holy Prophet (PBUH), are subject of shara. This is the
practice approved by God, Who commanded that the affairs of the faithful
be conducted by mutual consultations. "’

Abu Bakr al-Jassas (d. 370), being a great jurist, has discussed the
principle of shird in its legal aspect. Depending largely on the Qur’anic
verses for his reasoning he discusses al-Shiira as a legal principle. The
first verse relating to the issue was revealed in the last period of Makkah
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when the Muslims were recognized as a separate community on the basis
of their faith. The Holy Prophet (PBUH) was, at that time, in contact with
tribes of the adjoining regions in order to convey to them the message of
[slam and to seek a suitable homeland for the Muslims to sustain their
mission. At that stage the following verses of a/-Shiira were revealed to
the Holy Prophet (PBUH).

“Those who avoid gross sins and indecencies and, when they are
angry, are willing to forgive; who obey their lord, establish
regular prayer, and who conduct their affairs by mutual
consult?tion, and who spend out of what We have bestowed on
them.” !

Al-Jassas, while elucidating his view-point, basis his arguments not
only on the text of the verses and also on adjoining matters relating to the
text. He draws attention to the tenor of the verses which conspicuously
point out that the Muslims are commanded to establish a consultative
system in the society. The context of the verses on which al-Jassas focuses
his attention needs a circumspective study. The Qur’an, in the above-cited
verses, describes the characteristics of the believers and their qualities
which distinguish them from the non-believers. The qualities mentioned in
the verses include observance of religious obligations, establishing regular
prayers and paying poor-dues. The Muslims are commanded to abstain
from grave sins and indecencies, to control emotional outbursts in anger,
to establish prayers and to pay poor-dues. The meaningful point to be
noted here is that the shirra is also mentioned in the same verse. The
special import of these verses worth considering is that the Qur'an adopted
a distinctive approach of illustration by mentioning the s/A#ra in between
the two fundamentals of Islim—the prayer and the poor-due which
demonstrate the significance of the institution of sh#ra intsocial life. It
does not mean that the shiira is one of the pillars of Islam; however the
style of its description gives ample evidence of its special importance in
Islamic polity. The known style of the Qur’an combine both the
fundamentals of Islam—the prayer and the poor dues.'? After elaborate
discussion of the above-cited verse, al-Jassas concludes that the Muslims
are commanded to settle their affairs with consultation."

It would be appropriate to give a brief account of opinions of emiment
mufasiriin who have made some interesting points in the interpretation of
the verse under consideration.
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Al-Qurtubi (d. 671 AH), for example, interprets the verses in the light
of the background in which the verses were revealed. He says that the
Ansar, when they heard about the Holy Prophet (PBUH) and his message,
held extensive discussions among themselves about the relating matters,
Later they also held a conference taking counsel of each other before
meeting the Holy Prophet (PBUH) at al-* Aqabah. This customary practice
of the Ansar is acknowledged by the Qur’an. The most important point of
Ansars’ gathering, according to al-Hasan, was that there was consensus
and complete agreement as a result of their consultation (on meeting the
Prophet, helping him and accepting his message)."

The practice of reaching a consensus of opinion after consultation
remaimned in vogue during the life time of the Holy Prophet (PBUH); he
consulted his companions on several occasions. Al-Qurtubi, while
supporting the argument of al-Hasan, says that the companions also, later
on, followed the example of the Holy Prophet (PBUH) in seeking counsel
in all religious and temporal affairs. He adds that even the establishment
of the khilafah was the result of their mutual consultation.'® Al-Qurtubi, in
fact, supports al-Razi (d. 606 A.H) who was of the opinion that the shira
was an established principle at the time of rashidin khulafa’. Discussing
the Qur’anic verse on shiirz he points out that it was the agreed practice of
the com?anions to decide the issues after consultation and mutual
consent.’

The second verse, discussed by al-Jassas, is clearer, in its directives.
The verse was revealed in Madinah after the battle of Uhud, the third year
of the hijrah. The verse reads:

It was by the Mercy of Allah that you dealt so leniently
with them. Had you been severe and hard-hearted, they
would surely have dispersed from about you. So pass over
their faults and ask forgiveness of Allah for them, and
counsel with them upon the conduct of affairs; and when
you are resolved, then put your trust in Allah. Allah loves
those who trust in Him. '*

The fugaha’ have mainly based their argument on the above
mentioned verse while explaining the significance of shira. It would be
appropriate to examine the situation in which the verse was revealed so
that one can have a clear perception of the principle of shiirz. The
situation as related, was that the Holy Prophet (PBUH), before going to
Uhud, held as consultative meeting with the companions to discuss the
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strategy of the battle. The most important issue was the defence of the
city. The aged and experienced people advised the Holy Prophet (PBUH)
to and evacuate the adjoining villages bringing women and children to
Madinah and then the city be defended from within against enemy
onslaught. Madinah was a city of atam (plural azum, fortress) which could
withstand enemy incursions. However, a larger group comprising of
young zealots, opposed the opinion and insisted on facing the enemy in
the battlefield. The Holy prophet (PBUH) who, in the beginning was in
favour of following the city defense plan, changed his mind in consonance
with the opinion of the majority and led the Muslims to the battlefield of
Uhud.

The Muslims suffered heavy losses in Uhud and large number of

prominent figures of Islam met martyrdom in the battlefield. Some of the
companions were feeling depressed that the defeat in the battle was the
result of their wrong advice. These were the prevalent circumstances when
the above mentioned verse was revealed. The Holy Prophet (PBUH) being
the Messenger, was always in communion with God through Gabriel. He
had the insight and understanding of the situation and the people were
commanded to follow him in all circumstances.'” Despite all the
knowledge, wisdom and foresight he was commanded by the Almighty to
take counsel in the conduct of all mundane affairs. He was enjoined to do
so because he had to establish a fundamental rule of conduct to be
followed by the ummah in all times to come.” The eminent scholar, Al-
Tabari, in his interpretation of the verse, has upheld the views expressed
by al-Hassan and Sufyan b. ‘Uyaynah in their explanation of the Qur’anic
verse.

Al-Jassds, in order to further elucidate his view-point, has narrated a
number of incidents. For example, he says that the Holy Prophet (PBUH)
accepted the advice of Hubab b. al-Mundhir on the day of Badr. Later,
before the battle of al-Ahzdb he gave a positive response to the
suggestions of Sa‘d b. Mu*adh and Sa‘d b. “Ubadah. On that occasion, the
Holy Prophet (PBUH), realizing the difficult situation faced by the
Muslims, wanted to neutralize the Ghatfan tribe men by paying them one-
third produce of date-orchards of Madinah, thereby inducing them to
abstain from fighting against Muslims. However, the two chieftains of the
Ansar did not agree with the proposal and advised that the fighting should
be sustained against all groups till the final victory. The Prophet (PBUH)
accepted their advice and gave up the idea of making any compromise
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with the Ghatfan tribe.’! In his dissertation on the principle of shira, al-
Jassas favours giving authority to the consultative body to hold discussion
on all issues, whether religious or temporal. He brings evidence from the
Sunnah of the Holy Prophet (PBUH) that he consulted his companions on
such religious matters about which he had not received any Revelation.
The 1ssue of the captives of Badr, for example, was settled after
consultation with the companions. According to al-Jassas, the issue of
captives, apparently temporal, also had religious significance.?> Another
issue of great religious import was decided with the advice and
deliberation of the companions. This issue which related to wdhan (call for
prayer) was dlscussed and was consequently resolved with the advice of
the companions.™

Al-Jassas, in his discussion, brings out another point in favour of his
view, saying that the Qur’an mentions al-‘azm (determination) after al-
mushawarah whlch denotes that determination (al-‘azm) is the result of
consultation.” The ‘w/ama’ refer to a hadith of the Holy Prophet (PBUH)
explaining the meaning of al-‘azm. The hadith, which is narrated on the
authority of *All, says that it is the decision based on advice. The hadith
says that al-‘azm means to take counsel with ahl al-ra v (people of
opinion) and following them therein.” Al-Qurtubi, concluding his
discussion on the Qur’anic verse, infers that shiird is one of the basic
principles of Shari‘ah and is the foremost rule of law.”® Al-Qurtubi and al-
Shawkani have supported the view-points of fugahi’ who are of the
opinion that the rulers who do not take counsel with the scholars and
experts, deserve to be removed from their offices.”’

Al-Sarakhsi (d. 490) has also mentioned the principle of shiirz in his
book, Adab al-Qadi. He suggests that the gadi should not rush to reach
some judgment in a case; he must speculate on all aspects of the case and
consult the fugaha' who have the ability of jjrihad. He opines that
consultation helps the judge to reach the truth.”® Another miugjtahid, Tbn
Jama‘ah, describes al-mushawarah as one of the basic obligations of a
khalifah or sidian. He says hat a khalifah must keep close contacts with
the notables and the ‘w/ama, known for their candid views, and take their
advice concerning the fundamentals and sources of the rule. He bases his

argument on the afore-mentioned verse of the Qur'an (3:159) and the
Sunnah of the Holy Prophet (PBUH).”
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Another point that needs to be deliberated upon, is whether the shiira
is binding or merely advisory. While discussing this point, we must make
a distinction between the Prophetic period and the times of the rashidun
khulafa’. It must be borne in mind that the Holy Prophet (PBUH) was
always in communication with God through revelation and possessed
divine knowledge. No one can claim himself to be a Muslim unless he has
complete faith in the Messenger of God.” People were commanded to
listen to him and obey him as he, as Prophet, was conveying to them the
Message of God.

The situation concerning the rashidin khulafa’ was entirely different
as they were neither the messengers nor they were in communion with the
Almighty God through any revelations. In this background scenario we
come across divergent views of various eminent scholars on the principle
of shird. According to the opinion of some of these scholars, the shira is
binding on the authorities. If we analyze the views of al-Jassas and also the
opinion of some ‘wlami who recommend the ouster of such rulers who
neglect the principle of sh#ra, we come to the conclusion that they
consider it binding and mandatory. The protagonists of this view draw
their conception from the word, a/-‘azm, appearing in the 159" verse of
Sirda Al-i ‘Imran. The meaning of the word al-‘azm has been described as
‘the resolution by consultation.” The eminent scholar Qatadah says that al-
‘azm is a matter considered with full care; and that to follow one’s own
opinion without proper consideration is not al-'azm » 3! As mentioned in
earlier pages, a hadith, reported on the authority of *AlL says that a/-‘azm
means to take counsel and then to follow it.™** The shiira, according to al-
Jassas, has no meaning if it is not binding. The supporters of this view give
examples from the practice of the Holy Prophet (PBUH) who accepted the
advice of his companions, though at times, he seemed to have a different
opinion, as on the days of Badr, Uhud and during the battle of Abzab when
he wanted to make a compromise with the Ghatfan tribe.”* Abui Bakr al-
Jassas is considered to be a leading fagif who propounds the mandatory
concept of shira.

The other concept is that the ruler is not obligated to follow and
accept the decision of shitra. The supporters of this view say that it 1S
enough that the ruler consults and considers the advice of the shitrd
however he is free to act according to his best judgment. Those who
mention this view, base their argument on the verse of the Qur’an which
reads: “When you are resolved, then put your trust in Allah”. They opine
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that the Holy Prophet (PBUH) according to this verse, was given a choice
to accept the advice or act on his own judgment. They support their view
point by quoting the treaty of al-F{udaybiyyah, which was signed by the
Holy Prophet (PBUH) despite the fact that most of the companions were
not in favour of the terms of the treaty. This argument, however, carries no
weight because the Holy Prophet (PBUH) did not consult anyone on the
issue because he was following the divine guidance on this matter. When
"Umar objected to the contents of the Treaty, the Holy Prophet (PBUH)
said that “he would not go against the command of God; and that God
would not have him perish.*

Another argument put forward by these fugaha’ relates to Abu Bakr’s
decision to send troops under the command of Usamah bin Zayd to Syria
despite opposition of the companions. However, this matter was not
subject to shira as the orders for the military expedition were given by the
Holy Prophet (PBUH) and Abni Bakr carried out these orders on his
assumption of the office of khilafah. These Jugaha', put forward another
argument in support of their viewpoint which pertains to Aba Bakr’s
action against the tribes who refused to pay zakah to the government. It is
said that Abti Bakr did not accept the advice of the shird in this matter.
Two points need to be brought home when considering the pros and cons
of this issue. The first point is that Abu Bakr gave justification of his
action by quoting a badith which says “I have been ordered to fight people
until they say there is no god but Allah. Who said this, would save his life
and property from me, except what is due on him; and his reckoning will
be with Allah™* The zakah is an obligatory due on property, and there is
no difference in the significance of zaka/ and salah. The second point
regarding the issue is that Abt Bakr persuaded his colleagues and tried to
convince them of its importance before taking action against the tribes.
Imam Bukhari narrates the words of “Umar who was the leader of those
persons whose view was that a military action was not suitable in such a
situation. ‘Umar said: “By God, when I saw that God had opened the heart
of Abt Bakr to fight, I realized that it was right”. It means that the hadith
of the Prophet (PBUH) and the reasoning of Abu Bakr convinced them.*®
The great scholar, IbnTaymiyyah, in his discussion on the principle of
shira, has advocated certain restriction on the rulers. He says that in case
of differences in opinions, the view-point which is nearer to the spirit of
the Qur’an and Sunnah should be accepted.”’ It will be the obligation of
the jumhiir ‘ulama’ to decide which of the opinions is closer to the Qur’an
and the Sunnah.
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These are the two opinions of the scholars regarding the quantum of
imperative authority of the shiira. The scholars of divergent opinions have
copiously given arguments and reasons in support of their viewpoints.
However, the views expressed by al-Jassas in support of his stand point are
considered 1o be more cogent and convincing than the arguments put
forward by the other group of scholars.

Part 11

Al-Shiira in the Practices of Rashidin Khulafa’

As has been mentioned earlier, the Holy Prophet (PBUH) was
commanded by Allah to take counsel of his companions in matters relating
to Islamic polity. He, accordingly, discussed all important affairs with the
shiira and implemented the decisions after arriving at consensus of
opinions. We have mentioned about a number of such occasions in earlier
paragraphs in our discussion on the views of fugaha’'. Now we give two
more such examples in which collective decisions were taken after
consultation with leading members of Muslim society. One such example
which carries a great significance pertains to the issue of the prisoners of
the Hawazin who were held by the Muslims in the batile of Hunayn. A
delegation from the Hawazin came to the Holy Prophet (PBUH) and
requested him to release their people. The Holy Prophet (PBUH) gave a
sympathetic hearing to their case and advised them to come to the mosque
at noon prayer and make an appeal to the Muslims. The Holy Prophet
(PBUH) was in favour of their release. He put the question to the people
alongwith his views on the issue. However, the Holy Prophet (PBUH) did
not announce any decision on his own. The Muhajirin and the Ansar
immediately agreed with the Prophet and gave their consent but some of
the new converts were hesitant 1o give their opinion. Therefore, the Holy
Prophet (PBUH) summoned the leaders of various clans to discuss the
matter. The leaders, ‘urafa’, assembled in the mosque where they setiled
the issue on behalf of their clans. They all agreed to free the captives.
Later, the Holy Prophet (PBUH), on hearing the unanimous decision of
various clans, freed all the captives.™ Another noteworthy example relates
fo the appointment of nugaba’ at al-’Aqabah. All the nugaba’ were

designated with the consultation of the Ansar who were present at the
meeting.’” It is significant to note that the consultation and discussion on
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this issue took place at a very early stage of Islamic history even before
the formation of the government and the Islamic state.

During the days of the Holy Prophet (PBUH) the shira was not
formalized as an institution. The community was small and included a few
notables who were close to the Holy Prophet (PBUH). Whenever an
emergency arose or an issue needed discussion, the Holy Prophet (PBUH)
consulted with his companions who were present there. A western
historian, Van Vloten, however, is of the view that the sh#ra had taken its
shape as an institution in Madinah and there were seventy persons as
members of the sh#ra during the life of the Holy Prophet (PBUH).*’

After the demise of the Holy Prophet (PBUH), the khilafah followed
his footsteps to settle the community affairs through consultation. The
companions established the kAilafah immediately after the death of the
Holy Prophet (PBUH). This was the paramount issue facing the ummah
which was settled with mutual consultation and Abu Bakr was chosen as
khalifah after a long discussion between the Muhajiriin and the Ansar at
saqgifah of Bani Sa‘idah.*! Aba Bakr, on assuming the office, faced the
most difficult problem of his administration when a number of tribes
refused to pay zakah to the government. He wanted to take military action
against them. However, before issuing any orders, he put the issue before
his colieagues for advice. Initially, ‘Umar and some other companions
opposed the idea of military campaign giving the argument that the people
were in a state of shock due to the demise of the Holy Prophet (PBUH)
and said that they were in need of sympathetic conciliation. ‘Umar was of
the view that the circumstances were not in favour of such a drastic action.
However, Abu Bakr explained the issue from a different perspective,
foreseeing the future impact of such a rebellious attitude of tribes on the
solidarity of Ummah. Finally, ‘Umar and other dissenting companions
visualized the veracity of Abu Bakr’s argument and favoured military
action against the recalcitrant tribes.*

The above incident has been described by Ibn A‘tham al-Kufi in
further details to elucidate how the skhira was concluded by Abui Bakr. He
says that Abu Bakr sent his special envoy to deliver his letter to Ash‘ath b.
Qays, the leader of the rebellious fribe of Kindah, with the message to
desist from disobedience and to return to submission to Islam. The tribal
chief and his people refused to submit and murdered the envoy of the
khalifah. Later, the governor of that area, Ziyad b. Labid informed Abu
Bakr about the whole situation. Aba Bakr, on receiving the letter of his
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governor, summoned the Muslims in the mosque. He explained the
situation and discussed the matter with them and asked their advice. Abu
Bakr, than called on ‘Umar who was not present in the mosque gathering,
and took his counsel on the issue. Later, in the light of all discussion and
consultations, Abli Bakr ordered military action against the rebellious
tribes.*> Another example of the sh#ira relates to the appointment of
governor of Bahrayn, Aban b. Sa‘id who was appointed to that post by the
Holy Prophet (PBUH), resigned after the demise of the Holy Prophet
(PBUH). Abi Bakr wanted to appoint someone suitable for that sensitive
post in Bahrayn. He took counsel with his companions. “Uthman advised
him to assign this responsibility to al-Ala b. al-Hadrami who had been
there as special envoy of the Holy Prophet (PBUH). Abu Bakr accepted
‘Uthman’s advice and posted al-Ald b. al-Hedrami as governor of
Bahrayn.44

The traditionists, in their compendiums, have given detailed
descriptions of the methods used by Abu Bakr for arriving at decisions
concerning the state affairs. Al-Muttaqi says on the authority of al-Qasim
that when the counsel of experienced and knowledgeable people was
needed on some important issue, Abli Bakr used to invite seasoned
personalities, especially ‘Umar, ‘Uthman, ‘Ali, ‘Abd al-Rahman b. Awf,
Mu‘adh b. Jabal, Ubayi b. Ka‘b and Zayd b. Thabit for discussion on the
matter. According to Al-Qasim, this was the normal procedure of shizra
adopted by Abt Bakr during his caliphate. Subsequently the same practice
of holding sh#ra was followed by “Umar.*” Another report recorded by al-
Darimi and al-Bayhaqi spells out the procedure of shira’ adopted by Abu
Bakr and ‘Umar to settle community problems. In his discussion, al-
Diarami says that when Absi Bakr could not find a solution of the problem
from Qur’anic verses and sunnah he would invite the notables and of
Muslims leaders to discuss the issue. Al-Muttaqi corroborates this report
saying that they used to discuss thread-bare the details of various facts of
the thread-bare matter. Finally, any action unanimously approved, was
implemented. ‘Umar continued following the same procedure during his
khildfah. However, he used to give special weightage to Abu Bakr’s
decisions on similar issues.*® Imam Bukhari, in his discussion on al-shéra,
also mentions that the khulafz’ after the Holy Prophet (PBUH) took
regular advice from reliable and trustworthy ‘wlama before taking action
on an impending issue.’ According to another report, the qurra’ were
members of ‘Umar’s shiira whom he consulted on any fresh issue
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emerging in the society.”® Al-Yaqubi, in his treatise on the subject of
shiira, has given the names of the ahl al- ‘ilm or the fugaha’ who when in a
position to give their opinions on various matters during the khilafah of
Abu Bakr and ‘Umar.”’

On the basis of the aforementioned traditions, Imam Bukhar
considers shitra as a legal obligation. Ibn Jama“‘ah also holds the view that
one of the obligations of the khulafa’ is to determine and to bring into
order the system of shizra.”®

The historians and scholars have recorded many occasions in which
‘Umar held long discussions and consultations with his colleagues and
tribal leaders; and in the light of their advice he took his decision on that
specific issue. Historian al-Tabari, in his book, Tarikh al-Umard’ wal
Muluk, says that before the battle of al-Qadissiyyah, ‘Umar summoned ah/
al-ra’y (people of considered opinion), wujuh (leading companions) and
the  a'lam (chiefs) for consultation. After long discussions and
deliberation, Sa‘ad b. Abi Waqas was designated as the commander of the
Muslim Army.”! On another occasion, Aba ‘Ubaydah b. al-Jarrah
wrote a letter to *Umar informing him that the people of Palestine were
willing to sign a peace treaty provided the Caliph visit their country and
sign the treaty. ‘Umar did not take any decision till he consulted the matter
with the leaders of the Muhajirin and the Ansar. After getting their
approval ‘Umar decided to go to Palestine in Syria.” During his khilafah,
‘Umar came to know that a few Muslims were habitual drunkards and had
badly affected their mental balance. In order to check this malady ‘Umar
wanted to change the current law of punishment for inebriation with more
stringent penalty. °‘Ali, drawing inference from the badd al-qadhf
(punishment for defamatmn) suggested punishment of eighty lashes for
the drunkards.*® His view was considered most logical and, therefore, it
was approved by the companions.’* ‘Umar, then, enforced it as rule of
law.”® This issue had been discussed earlier also during the caliphate of
Abli Bakr when the question was raised as to how an intoxicated person
be punished. The issue was put up to the shira for discussion. Some of the
companions, who were present on an occasion when a drunken person was
punished during the days of the Holy Prophet (PBUH), told Abi Bakr
some details about the punishment. It was reckoned from their account
that the penalty for the offence was forty lashes. Abt Bakr, therefore,
enforced punishment of forty lashes for intoxication.”® It was considered a
good example of exercising the collective power of legislation. Al-
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Sarakhsi reports that the issue came up again during the khilafah of ‘Umar
when a number of cases of intoxication were reported to him. He took
almost one month reflecting on the real problem and consulting the
fugaha '3 Discussing ‘Umar’s approach to the problem, al-Sarakhsi and a
number of other fugaha’, draw the conclusion that the people holding
decision-making authority should not finalize decisions in a hurry; rather
they must consider all aspects of the issues submitted to them and that
they must consult the fugaha ' 38

The settlement of the lands of Sawad is another example when shi#ra
was involved for legislation. The normal practice for distribution of war
booty, at the time of the Holy Prophet (PBUH) and the first khalifah, was
to portion out the captured property, whether movable or immovable,
among the soldiers of the victorious army after deducting one fifth from
the booty as government’s share. ‘Umar, during his khilafah looked at the
issue of land distribution from a different angle; he considered its social,
economic, political and defence aspects and concluded that the distribution
of land among warriors was not in the best interests of the ummah. At the
time of the Holy Prophet (PBUH) and Abu Bakr, the soldiers and their
families needed to be provided with means of livelihood and had to be
satisfied economically. During the period of ‘Umar, on the other hand, the
people and the soldiers enjoyed economic prosperity, particularly when
wealth started pouring in after the conquest of Persian vassal states.
‘Umar, perhaps, did not approve of the Army getting too much involved in
land cultivation which could have adversely affected their fighting
capabilities; or perhaps he did not want them to emerge as a class of
landed aristocracy.® Whatever the reason may be, he wanted to review the
old rules and desired to keep the land as wagf for the welfare of the
community and for the future generations. ‘Umar, however, did not take
any decision without consulting the sh#ra on this important issue. The
issue was submitted to the shira for discussion. It was, in fact, a great step
to bring a major change in the social structure. Some of the companions of
the Holy Prophet (PBUH) did not agree to his proposal. However, a
number of them appreciated the view-point of the khalifah who explained
to the shiira various pros and cons of his proposal relating to its social,
economic and political advantages. He did not impose his opinion and
clearly told the shiirz that his views were purely based on his personal
assessment of the issue.** The members of the sh#ra who supported his
view-point included ‘Ali, Mu‘adh b. Jabal and many others.®' From
among the Muhajiriin according to Abu Yusuf, ‘Abd al Rahman b. Awf
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and Bilal b. Rabah differed from his views but ‘Uthman b. ‘Affan, ‘Ali b.
Abu Talib, Talhah, Abd Allah b. ‘Umar and Sa‘d b. ‘Abi Waqgqas, the
commander of the army, agreed with “Umar’s proposal and supported
him. Mostly those participants who were expecting to have a share in the
fertile lands of sawad, opposed ‘Umar’s view point. They based their
argument on the Sunnah of the Holy Prophet (PBUH) who had distributed
some of the agricultural lands of Khyber. ‘Umar then summoned the most
experienced and seasoned elders of the Ansars to express their opinions on
the buming topic. Before the commencement of discussion ‘Umar
delivered a speech, the salient points of which needs mentioning in order
to understand the significance of shira and also the purport of the opinion
of the khaltfah. *Umar said: “I do not implore you but to share with me, in
all affairs, entrusted to me and to share with me the burden put on my
shoulders. I am one of you, and do not want you to follow my desire. You
have the Book of Allah which tells the truth, and when [ talked to them
(the Muhajirtin) I meant nothing but the truth” %

‘Umar then discussed the issue with the Ansar and explained his
views telling them that in his opinion they were in the best interest of
ummah. After a long discussion and reflection on different aspects of the
matter, all the members of the Ansar agreed with the khalifah and gave
their consent to his proposals. ‘Umar, after getting the consent of the
Muhijirtin and the Ansar, left the lands with their original owners. As per
normal rules he levied taxes on them. Later, he again approached the
shitra to hold consultation with its members for the appointment of a
suitable person as governor of sawad region. The name of ‘Uthman b.
Hanif was unanimously approved, who was then immediately appointed
by ‘Umar as governor of the region.*

The momentous decision of the shira on sawid lands became the
rule for all the lands of ‘anwah (conquered by force). The same rule was
applied to the lands in Egypt.** When Syria was conquered, and Bilal, who
participated in the battle, brought up the issue of land distribution, ‘Umar
refused saying that “this is the real wealth which would be held as waqaf
for the well-being of the community”.*® According to Yahya b. Adam,
‘Umar further said that “these lands would remain as source of livelihood
for these who join the Muslim community.®® Imam Ahmad b. Hanbal says
that ‘Umar was the first person who introduced kharzj in Islam; before
him there was no kharaj. He brought it into practice with the consultation
of his colleagues.®’
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Leading fitgaha ' have expressed certain differences in their opinions
on the discretionary authority of the khalifah regarding disposal of
conquered lands. According to Imam Abu Hanifah the discretionary
authority rests with the khalifah and he can distribute the land among
personal of the conquering army with the previous that it serves the
interests of the community. The khalifah can also declare the land as wagf
under the supervision of the government as a welfare project for the
people.® Imam Malik, in his discussion on the issue, expresses the view
that such land becomes wagf for the community immediately after its
conquest. He is not in favour of its distribution among the people except in
circumstances where it is considered necessary for public interests.”
Another fagih, Al-Qairwani, while commenting on the views of Imam
Malik, brings forth an evidence from the days of the Holy Prophet
(PBUH), saying that Makkah was conquered by force (‘anwah) but the
land was not distributed. However, a standing decision on such issues was -
announced by ‘Umar after consultations with the companions. He further
adds that the precedent established by ‘Umar was continued by successor
Khulafa’ by keeping the conquered land waqf as kharaji lands.” Imam
Shafi‘i, in his discussion on the issue, has differed from the views of other
fugaha', saying that the land must be divided among army personnel and
that it should not be declared as kharaji land.”' Imam Ahmad b. Hanbal,
in his comments, has expressed two views on different occasions. In one
of his views he agrees with the opinion of Imam Abu Hanifah. This is
generally considered his original opinion. However, in the second opinion
attributed to him, he is in unison with the view-point expressed by Imam
Shafi‘i.”* The difference in the opinions of these figaha' is attributed to
the precedents set by the authorities regarding the disposal of the Khayber
land, the Makkah land and the sawad land. These historical events have
always been considered as patterns for the fugaha, in their end endeavours
to establish their principles.

When ‘Umar constituted al-Shiira to determine the ikhtivar (election)
of his successor he gave clear instructions that the decision of the shird
would be mandatory. He said that in case of any difference of opinion
among the members of the shara, the decision of the majority would be
binding on all.”* Even a severe punishment was suggested for those who
refused to accept the decision of the shira.” The later-day fiigaha, who
established the idea of bindingness of the decisions of shira, might have
taken their inspiration from the tradition of ‘Umar. Another verdict of
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‘Umar is also worth consideration as it shows the quantum of importance
given to the shira by the khalifah. ‘Abd al-Razzaq narrates that ‘Umar
strictly prohibited making bay ‘ah (oath of allegiance) without consulting
the community. He declared that such bay‘ah would be null and void.
“Both the one who made the bay ‘ah and the one to whom the bay ‘ak was
made, deserve sentence to death,” he declared. According to another
tradition, ‘Umar is reported to have said that anyone who claimed to be
amir without taking counsel with the Muslims, must be punished. “His
imarah is not valid, and such person is liable to be killed,” he added.”
Basing his arguments on the above-quoted declaration of ‘Umar, Imam
Abt Hanifah says that the ba'vah achieved by force has no validity.”
Similarly, Imam Milik gave farwa that all transactions carried out under
the pressure of force on duress, have no legal value.”” The eminent faqih,
al-Sha‘bi, mentions another distinctive feature of ‘Umar’s judgment. He
says that it was ‘Umar’s practice not to announce any judgment without
prior consultation with the shizra.” Occasionally he would spend a long
time analyzing the issue and consulting the companions. He also issued a
directive to his designated judge, Shurayh, to take advice of the ‘wlama’
before announcing judgment on any case.”” We may also refer here to the
views of the fugaha’ who suggest that judges must consult the fugahi ' and
the ‘ulama’ in matters submitted to them for decision. The opinions of al-
Shafi‘l, al Jassas and al-Mawardi on this vital necessity have already been
mentioned in earlier pages.

‘Uthman b. “Affan followed the practice of his predecessors
regarding the function of judicial system. According to Waki*, ‘Uthmin
did not appoint any judge in Madinah as he himself used to perform these
duties. Waki® illustrates the procedures adopted by ‘Uthmin to settle the
matters which were submitted to him. He relates that the kkalifah used to
hold his court in the mosque to hear the cases. When a case was brought to
him, he summoned ‘Ali, Talkah, al-Zubayr and ‘Abd al-Rahman b. Awf,
On arrival of these notables, the khalifah asked the claimant and the
defendant to explain their case before them. After hearing the statements
of both, he used to discuss the issue with the jury and in case of consensus
, he would announce the judgment in the same meeting. However, in case
of difference of opinion, he postponed the announcement of judgment for
further consideration and reflection.® It may be mentioned that it was

‘Uthman who consulted and accepted the advice of his colleagues to
compile the Qur’an in the Qurayshite dialect. This task was undertaken
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because ‘Uthmin and the companions feared that differences may crop up
among Muslims on the dialect of the Qur’an and may lead to dissensions
in the ummah. This issue of paramount importance was solved through
mutual consultations.®’

The fourth khalifuh *Ali who had been an active member of the shira
during all the earlier kiulafz’, and had full perception of the significance
of mutual discussion and consultation, demonstrated the same spirit when
he was requested to accept the khilafah. Al-Tabari reports that when ‘AlL
was approached and invited to accept the mantle of khilzfah he told his
colleagues that the decision should not be made in a hurry. Let the people
get together, discuss the matter and consult each other, he added.”

Conclusion

The practice of mutual consultation initiated by rashidin khulafa’
infused in the figaha’ the spirit of delving deep into the knowledge of
traditions and thus institutionalize the principle of sh#ra in order to deal
with the social political, judicial and administrative affairs of the Muslim
community. The shiirz assumed further importance for the fugaha’
because it was the most expressive means to conclude ijma‘ on newly-
emergent of communal issues. The examples left behind by the rashidin
khulafz’ and the companions of the Holy Prophet (PBUH) to decide
matters through mutual consultation have, in the course of time, achieved
the status of [jma".
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