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Subject and goal of Fiqh and Usul al Fiqh is Ahkam Shar'iyyah. Ustil al-Fiqh 
means knowledge of principles by the acquaintance of which one has an access 
to the derivation of legal rules (Ahkam Shar'iyyah)(1)  And Fiqh is defined as 
the knowledge of the commands of the Shariah (Ahkam Shar'iyyah) relating to 
the conduct of man derived on the basis of their detailed proofs(2). 

Above mentioned definitions show that the subject matter of Fiqh and 
Us51 al-Fiqh is Hukm Shari. Fiqh is the name of the knowledge of Ahkam 
Shar'iyyah itself and Usul al-Fiqh is the knowledge of those principles which 
are essential to have access to Ahkam Shar'iyyah. So subject matter of Usul al-
Fiqh and Fiqh is Hukm She" This discussion reflects the importance and 
position of Hukm Shar'i in Shariah. In this article, it is aimed to explain Hukm 
Shar'i and its classification to determine the comprehensiveness of Shariah and 
to show how the Shariah differs and dominates the other man made laws. 
Hukm: 

Hukm means "the judging of a thing to stand to another thing in 
relation of an attribute to its subject, affirmatively or negatively, such as the 
judgment that the moon is rising or not" (3)' The fact of rising or not rising has 
been attributed to the moon. So, it stands as a hukm (judgment) about the 
moon. 

In List-11 al-Fiqh, the word hukm technically has been defined as: 
"The communication of God relating to the acts of Mukallafeen demanding to 
do or not to do an act or giving a choice for its performance, or declaring a 
thing to be a cause or a condition of a command, or an impediment to it(4). 
Mukallafeen is the plural of Mukallaf. Mukaffaf is the person who is subject of 
law. Technically taklif means legal obligation. Taldif means to demand of 
whatever involves inconvenience(')* Abdur Rahim described hukm as law. He 
stated "Law (hukm) according to Muhammadan jurists, is that which is 
established by a communication (Khitab) from God with reference to men's 
acts, expressive either of demand or indifference on His part, or being merely 
declaratory" (6)' 

Classification of Hukm Shar'i: 
Hukm Shar'i means the communication of the lawgiver. The communication 
either demands of the person under legal obligation to do or not to do 

* Associate Professor, Sheikh Zayed Islamic Centre, University of the Punjab, Lahore 

1 



certain things or it provides him with the choice between two or more 
options.The communication also declares a thing to be the cause of a command 
or its condition or impediment to it. It shows that there are two kinds of hukm 
Shar'i. 
1. Hukm Taklifi 
2. Hukm Wad'Y 

The communication of the lawgiver which demands to do or not to do a 
thing or gives an option to do or not to do a thing is called hukm taklifi. The 
communication which declares a thing to be a cause or condition of a rule or an 
impediment to it is called hukm wad' I (7).  
Prof. Ahmad Hasan termed hukm Taklifi as defining law or the law which 
defines rights and obligations and hukm wad'i as declaratory law (8).  

Categories of Hukm Taklifi: 
Hukm taklifi has been divided by the majority of the jurists (jumhur) 

into five categories (9).  
1. Ijab (declaring an act obligatory) 

It is the communication which absolutely demands the performance of 
an act. 

2. Nadb (recommendation): 
It is the communication which indecisively demands the performance 
of an act. 

3. Tahrim (declaring an act forbidden): 
It is the communication which demands absolutely to refrain from an 
act. 

4. Karahah (disapproval): 
It is the communication which indecisively demands to refrain from an 

act. 
5. lb dhah (permissibility): 

It is the communication which confers a choice between the 
performance and omission of an act. 
The acts to which above mentioned communications are related are 

called Wajb, mandab, haram, makrah and mub5h respectively. The Hanafi 
jurists have divided hukm taklifi into seven kinds. They have made difference 
between fard and wajib and between haram and makra tahrimi. The absolute 
demand to do an act on the basis of a decisive evidence (dalil qat'i) is called 
fard and the absolute demand to do an act on the basis of a probable evidence 
(dalil Zanni) is called Wajib. The absolute demand to refrain from an act on the 
basis of a decisive evidence is called Haram and the absolute demand to refrain 
from an act on the basis of a probable evidence is called makrah tahrimi. 
Hanafiyyah named makrih as makrih tanzihi (disapproval by way of religious 
scruple) (10)  
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Kinds of Hukm Wad'i: 
The word means to place, put down or lay down. Technically, it stands 

for the declaration of a thing by the lawgiver to be a cause (sabab) or condition 
(Shut) or an impediment (mani'). There are basically three kinds of hukm 
wad'i, Sabah, Shart and Mani'. 
Sabab (Cause): 

It is the cause on the basis of which a hukm taklifi is invoked or is 
established (11).  
Shart (condition): 

Shart literally means an inseparable sign. Technically shart means a 
thing by whose nonfulfilment the object of condition (mashrat) does not come 
into existence but its fulfillment does not necessarily entail the existence of the 
thing  (12). 

Mani' (Impediment): 
Mani' is one whose existence entails the non-existence of the 

command, such as a father is not killed in retaliation for killing his son (13).  
There is another classification of hukm wadi, Sahih, Fdsid and Batil. 
Sahib (valid): 
Sala is one whose essential elements and conditions are combined together in 
as much as they are recognized by the Shari' ah with respect to the command. 
Hence prayer, fast and sale are valid when the essential elements and 
conditions of each of them are present (14).  
Batil (Invalid): 

Batil is one which neglects the objective in all respects despite the 
existence of the form, either by nonfulfilment of the object of the right of 
disposition on account of incapacity of the person (15).  

Fasid (Irregular): 
Fasid is defined as that which is legitimate by its nature but not 

legitimate by its attribute. (16)  The majority of the jurists have divided an act, 
whether a ritual or a transaction, into Sahib and batil. Fasid is synonymous 
with bail. The Hanafis divide the act into three kinds: sahih, batil and fasid. 
According to them sahih act is that which fulfils arkdn, wajibat and all the 
conditions. Batil is that which neglects any rukn or fard or condition of rukn 
which is called Shart Inegad and fasid is that which neglects wajib in rituals or 
shart Sehah (condition of validity) in contracts. Bail can not be enforced and 
has no effect but fasid has some effects and such an act become valid if the 
cause of the irregularity is removed. 

Abdul Aziz al-Bukhari described the difference between the three as 
sahih is that which is legitimate by its nature and attribute, fasid is that which 
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is legitimate by its nature but not legitimate by its attribute and what is not 
legitimate by its nature nor by its attribute is called bail (17).  

Classification of Shart (Condition) 
The Hanafis describe that shart is of four kinds, shart in'iqdd 

(constitution), shart Sehdh (condition validity), shart nafddh (execution), and 
shart lurtim (bindingness) Sadr al-Shar' iah explains that in' iqad means 
combination of parts of the disposition of a transaction as required by the 
Shariah. Nafddh means the effect accuring from in' iqad and luzam means the 
stage of a contract where it becomes binding and indissoluble (18). 

The Hanafis on the basis of above mentioned classification of 
condition, have divided a contract into many kinds which are sahib, basil, fasid, 
Sahih contract is that which has all essentials and conditions in it and batil 
contract neglects a rukn or shart in' iqad in it. A contract turns to a fasid 
contract when it neglects shart Sehah. On the fulfillment of shardyt nifddh a 
contract becomes nafidh otherwise it will remain moquf. Fulfilment of shardyt 
luzam makes a contract lazim which means the contract is binding and 
indissoluble or can not be revoked and ghayr ldzim is that which is dissoluble 
or can be revoked. (19)  
Hukm Shar'i and Modern law: 

As we have come to know from the classification of hukm shar'i that 
the commands of Shariah are not having the same status, some commands are 
obligatory and some are demanded indecisively while some others give 
permnissions to perform an act and these are permissive commands. On the 
other hand modern law does not have such classification. 
Austin defines law as "a law is a rule of conduct imposed and enforced by the 
sovereign (20).  
Another eminent legal writer Hobbs says "The commands of him and them 
that have coercive power" (21)  

Both definitions expressed that the modern law basically comprising of 
that rules which are to be enforced decisively as the word of sovereign and 
coercive power have been used. We do not see any kind of resemblance in the 
classification of law and hukm shar'i. Modern law has been classified into 
positive law, imperative law, physical or scientific law, natural or moral law, 
customary law and conventional law etc. The term law is applied to the general 
rules having some authority behind it enforced by superior power and called 
imperative law. Austin says, "A law is a command which obliges a person or 
persons to a coarse of conduct" (22). 

So the law is only combination of obligatory commands. To satisfy 
other departments of life, they have created different laws such as natural law, 
conventional law etc. The law is totally deprived of the classification which the 
Shariah have in form of hukm shar'i. This point is a great evidence against 
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those who claim that the Shariah or Fiqh has mainly been derived from Roman 
Law. No society or civilization has precedent of that which the Shariah has in 
the shape of hukm Shaer. 

Subject matter of Islamic law is hukm shar'i and Islamic law in totality 
and comprehensively addresses all sphares of life, rituals, family matter, 
transactions and crimes. No doubt the Islamic law has been classified into 
different laws such as fiqh al Ibadat, fiqh al Usrah, fiqh al-Muamlat and fiqh 
al-uqubat. But according to Islamic jurisprudence, Islamic law is a unit and 
deals with all sphares of life comprehensively. This discussion shows that the 
Shariah differs to the modern law regarding structure and enforcement. There 
can not be any similarity because the Shariah is gifted by Allah called 
revealed law while the law is made by human beings. 

Classification of Hukm and Law of Contract: 
As discussed earlier, on the basis of classification of shart into inlqad, 

sehah, nifadh, luzun, the classification of contract in Shariah becomes more 
wider and comprehensive like sahih, batil, fAsid, nafidh, moquf, lazim, ghayr 
lazrm, mun'aqad. The modern law classifies contract into only three kinds: 
1. Valid Contract 
2. Void Contract 
3. Voidable Contract 

Law has divided contract into only three kind. While the Shariah has 
classified it more widely. Maximum modes of transactions in the form of 
contracts can be determined according to Islamic law to apply suitable hukm 
shar'i on those. Only from the title of a contract, we can know about a 
particular contract what it lacking and weather it can be repairable or not and 
what is its legal status as for as hukm shar'i and what effects it has. Only title 
can tell us no more clarification or further detail is not needed. Specially Fiqh 
Hanafi has described hukm Shar'i in more detail and they have give a specific 
title for a certain category of contract. For example `aqd al-fasid is that which 
lacks shart sehal init and it will be revoked but has some effects. Law has only 
three categories while the forms of contract are more and not be 
accommodated by those three. So, describing a certain form under a category 
requires further detail and elaboration. This shows the defect of a law on the 
other hand the Shariah is comprehensive and easier to be enacted. 
Characteristics of a Complete Law: 

Aminent jurists Salmond described that a law should not be ambiguous. 
Description of law may be such that instead of having one meaning, it may be 
possible to put two or more meanings on the same word. It reflects the defect 
of a law. There should not be inconsistency in law. The different parts of the 
law may be inconsistent with one another. A law should be complete in itself. 
There may not be any lacuna in the law itself and should be fully expressed. A 
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law should be easy to be enacted (24).  As discussed earlier, the commands of 
Shariah are not ambiguent. Because classifications of hukm shar'i covers the 
maximum situations and matters, enactment of those commands does not need 
to determine one meaning from two or more meanings. Every term is complete 
and expressed in itself. Having wider and comprehensive classifications, the 
Shariah is easy to be enacted. It is stated that Hanafi fiqh has been enacted in 
the most parts of the Islamic world because Hanafi fiqh was the state law. The 
question is that why was Hanafi fiqh the state law. Answer is that Hanafi fiqh 
is more comprehensive and easier to be enacted at state level. Not only at state 
level but also for a common man it is easy to under stand it and to apply it on 
individual and collective life. Perhaps that why the majority of Muslims in the 
world are Hanafis. 

Seeing some similarities, the orientalists claimed that the fiqh Islami 
had been derived from the Roman law. On basis of classification of hukm 
shar'i, we can easily reject this claim. As we know the subject matter of the 
fiqh is hukm shar'i. The classification of hukm shar'i highlights the main and 
structural difference between law and the fiqh. There is basic and natural 
difference between the both. Roman law can not be the source of fiqh. I must 
say beside other arguments, the classification of hukm shar'i is a strong sign of 
that the fiqh is a revealed law, God gifted law, not a man made law. 

It is concluded that as compare to the law the Shariah is well expressed, 
easy to understand and a complete law to be enacted at individual and 
collective level easily. The major basis of all is the wider classification and 
comprehesiveness of hukm shari'. Enforcement of the Islamic law specially 
Hanafi in transaction is easy. The Islamic law is inambiguous, self expressed 
and complete, the basis of which is detailed description of hukm shar'i. 
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