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�ÛzrqÝƒZX�ßvugÃ¡@gõ»ŠgzŠï�ZyÆZ+ÑwÆ_.Ìt
zZu]@g]ØZ@�XZ¤Zy@g]ÞŠÂVÐuggÎwåÅwU"ƒCìÂ=
»»Ÿì�ZÐâ*YñX;VZ¤Ãð¿Zk7g~@g]gzZe„Ã*‡.ÞJwŒÛZg
ŠêìÂQøg~@gõ»ÃðzZ§Ì‡.ÞJw7©�gÎwå»z�ŠZzgZyÅ]z4

ÌU"7ƒCXïZzgÒI~Æ*x6�¼7HYg;ìz{¨ÅCd
»g~ÆÎZ¼7X
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#YgZ”+Æˆøg~@gõÅZq5m,/ñ0†Z+mÅìXZy»
Zq¸w„»°ìXZÐÌ´)�á?äÜHì:

‰à…‰çÙ]Ö×ä@ææŸé]¢Ú†eÃ‚å‰ßß^(]¢ì„e`^i’‚mÐÖÓj^h]Ö×#äæ�‰jÓÛ^ÙÖ_^Âè
]Ö×#äæÎçéÂ×o�mà]Ö×#äÖn‹¢u‚õiÇnn†a^æif‚m×`^æŸ]Öß¿†Êo�oðì^ÖË`^!Úà
ÂÛØe`^Ú`j‚æÚà]Þj’†e`^Úß’ç…æÚàì^ÖË`^�iùfÄÆn†‰fnØ]ÖÛ©Úßnà!ERND
gÎwZv~äZzg™xyZ%ª#YgZ”+äM\Æˆ¹Ï~
‡ìÅ�XÃZ(g™*Â[ZvÅ¤&ÆëpìXZkÐZvÅ
Z¤®~¾wqÝƒ@ìZzgZÏÐŠ+Æa¸]qÝƒCìXZk

ÐZvÅZ¤®~¾wqÝƒ@ìZzgZÏÐŠ+Æa¸]qÝƒC
ìXZy�V~pzpwY̂7ìZzg:ZyÅ#¿ÍZgZÅY$ËìX
TäZk6¿HZkä@Ze0ñZzgTäZy»–gZ1Zkä„
0cZzgTäZkÅ#¿ÅZkäñëVÅgZ{gh™Šzu}gZ3Å
cz~ÅX

Z[$+ZzgfYö$ÆZ̧ZwÅ®ZŠZâì�t£!Zk»37ƒYX
øg}7Ã�ugÆŠÑbŠb7ì°ŠÜstU"™*ì�ugÅ�
6Z)qZ#Öì)72(ZzgZô[•zfÅwqd/õ IG~ZqyÅÏìX

Z#Ö0Å7g~@gõÍZ{ì�ugŠ+»ŠzuZãŠ~â~ZzgZsxÆZ½¦
ÂxÅZqå¦kìXZÐÃZ0Zi™Š¶ÐŠ+!i+@î GF0ZCw0YñÇX

à:ÆZ‹ZŸ]Zzg!-CåGEŠ+»ñ�
¬ÝZsxÆxZâVÅZÒeäHz§[Åi0ÏÃZ(gHZzg*Ih{×Ã

�ÛzrŠ¶~çgìXZñ§Z#ÖÐêÔ(Ï"ùCZzgj~*Z‹ÅzzÐ
¬@ZEg~¸'¸̈MIZzg›yçÑ}¦[ƒ‰X@gõ~›âVÆŠ´

•Å™«~xZâV»™ŠZg!kx:ƒäÆ'Z'g;@ëZyÅñ�ŠÏÆ!̄
fYzxYÃ‡âyzZÜtÆŠZ]}~»x™äÆñZµxgìZzg-VZ#ÖÅ
Z½¦èZi{È~‡ìg„Xaè›çÑzVÃ{gYçZ]Ñh:¸ZkaŠZ½ßg‹
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qwÔ‰Z%Ã]Zzg¼Z_gÆ!z�ŠLg„X›çÑzVÆòZ½¦ÃË
»‚o:åXZkaZLo¢hé GI]~ÌŠZ½ZPx»ìwg3Y@åX Antibody

m+ä(Ïzj~îg6¸̈MäÆˆ›çÑ}Å'×ZØÃCkHX
Zk'×ZØÅZ‚kZ½¦ZPxåXtZPxZkZ½¦ÂxÅzzÐå�›âVÃZk
7g}²á~qÝg;XŒÛMyˆZzggÎwZ™x~ÅfZ‹¤Zò›y�ÛŠZzgZ½qÆ

aãŠ~Zßw¸ZzgugZzgZkÆˆçÑCgzZeäZq�R�Û*zgu½H
å��ÛŠÅFšZzgçÑ}ÆZPx»zaåXZEg~¤!VäÕizäÅT
»ZqUtå�DzïÆ*x6›âVÆaZKgzZeÔŠ´Z‚kZzgdZUP
6ZOŠÃâ²wHYñXZq%û“uz2]»ŸÑzqƒŠÂQZy~Ð¼
ßÍVÃ5dgzZeZzg6�R�Û*~LHYYìXtõff[ÆZIDä

eÑXZrVäi0Ï½ÅçVÐ›âVÅ@gõÔ�dÔi!yÔŠ´$ò~zrŠg
Zzg§]gÎw6»xHZzgZyñç¬]65/ßZ»gHX

ug6»x
à:äZÞ,œ~~ugÆ0ãŠ~�XX�g̀ðàt

4ôÔ�æg�¬D®Æ6±gìZzgMVäqƒZ0vòÅÂ[ZÑ™/°'.2.ç
G
GGE

Z7/ÃZi^™Æ®Ð�áù™ZcÔä1581Y~M8g~Å§]6&¢zV~
Â[èXZk~ugÅgzZeZzgZkÅw6cÅX-8ÆùÍg3z@
ñgä1681Y~—gZ™x~Å§]6×Â[èZzgZk~ugÆ0
4ôÅ!]ÃMÐ(JcXugÆ0Tf!e°ä-cÅz{̀ðàt

Å "Muhammedenishe Studien åXZkÅÂ[ (GOLD ZHIHER) Í®i�
Šzu~¢~ug6W~z‹cCZ0ZiÐ–ŠXZkÅtÂ[0981Y~’¶X

Í®i�ÆˆMäzZáà:äZkÆZßßV»âHXÍ®i�ÆZßßVÃ
(The Origin of (äZKÂ[ J.Schacht Zsò‡âyÅï~6zW�á|)

~MÐ(JcXZyÓx>äugt~åÅw Muhammadan Jurisprodence)

Ã‡uŒÛZgŠcXZyÆ4ŠqugßZˆÅaZzZgìXÅ<å XEZ�gŠ´â~Æ*‡.Þ
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Z±gìXZyÅù¦ïÆÜáÃqgzfsï]~ÒyHYYì:
ugßZicŠ{Fi!ãgzZe6Fì�Zqœ~ÐicŠ{²�ZÏi!ãgzZe 1X
Ðvƒ@g;X
Zsò‡âyÆZ’ZðùúV~u(VÅ®ZŠÁìZ�ˆÆZŠzZg~®ZŠ 2X
(|ˆZzgMyùúV~Zâ(~®ZŠ¦Åˆ�Z’ZðŠzg~*‡.Þ¦g¶X

Á/ô/Å%zc]Å®ZŠ(~/Æô/Å%zc]Ð}icŠ{ìXZka 3X
ZyÆ‚B��‹Åˆìz{‡.ÞZOŠ7X
Z‹Š»§&«œ~ó~ÆMy~ZEwHŠÅ<å XEZtU"7ƒ@�T 4X

ugÃZÏZ‹ŠÐÒyHŠìz{9sV~ugìX
¹ÏZqŠgZqŠzu}Ð„Š�X 5X
Z,Do]ñ�Š�XÐU"ƒ@ì�ZÒZ‹ŠZzgQugñçq�X 6X

›ÕŠzVäZLW~ZßßVÃ�JözŠg3ìZzgQug6LW~ó{ 7X
7eZàX
zäugÃãŠ¯™ugÆ7g}fí}Ã‡uŒÛZgŠcŠZzg(Ïz¯ò
Z%Ã]ÃZ�á®ug»:ŒÛZgŠcŠXZÏ§b‡âã¢zgÂVÆ�zä

ugÃZq|U"HŠXÍ®i�äŠúòH�ÃðZ%°XÔpZ{z{(Ï
ƒcZNŠ~Z(7�Ë:Ë¸~ZÑ‹Šug6F:ƒXZkÆ–w(Ï
£œÆ�ZqŠgÅ"Zq©à!]¶XÍ®i�äZLŠÑb»‚gZizg
ZÏ6ÎŠc�ZâxiCÙ~ò´ZðÆauh{Z™D¸ZzgZ1CÙk{ñxZâVÃpl

™äÆauh‹D¸X�á|äU"™äÅÃÒÅ�<‡âã
sVÅOñ(ÏsV~ZEwƒC¶X)82(�á|Æ4Šq<=w¬x

(Æ&43ü
GEG Margaliouth ¿ZzgÎ‚ÌÆgÎxzgzZ`»*xåX�á|äâgÍa)

(ÅZ˜bZEwÅìXZkÅgZñ Living Tradition ~i0{zYg~gzZe)
~L¿ÃZ‹ŠÆfg=<gÎwåU"™äÅÃÒÅˆìX)92(

à:ÅÂ
à:ÅÂt¶�Z7›âVÅ¢odgzZe»‚oåXŠ´ExÃF
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�ápV~ËHŠåZzgCÙ�ác64+fí{ñ�ŠåXaèZEg~¸'ZL(Ï
rÔÆ�›âVÃ„~îg6Ì¦[™*eS‰ÔZkaZye°iÆf)t
»xå�z{Zk¦šÆagZ�ûZg™,ÔZke~ZzBÃÒt¶�›âV
ÅdgzZeÃ‡uŒÛZgŠcYñXMÀ]~Zzg›âVÆdzgPÆ!g}~
“uz2]aZKYNXZqŠit£g~Šzg*‡.ÞJwƒYñÂ›âVÅ
‚g~„~ãŠâxƒYñÏX

Í®i�ZkZzBŠzgÃdzZÜ¹Z±gÐ²ŒÛZgŠêìXZkÆ4ŠqZkŠzg
~Üs§c:u¤xV‰Zzg›ñ‹ÃŠ´¿Zzgo}»7gZÅgqÝ:åXzä
ugÃãŠ¯™tU"™äÅÃÒÅˆ�Óxuh*‡.ÞZ±g�YV�uh

{™gÎwZv~Å§s™[™äÅZq’q¶�ŒÛzyZz\~”zæÐ
Yg~¶X)03(�á|äzZãîg6¹�Z‹ŠÃzäHŠXZkäZK*ŠgïÐt
U"™äÅÃÒÅ�«œ~ó~ÆMyZzgŠzu~œ~ÅZ’ZY~Z‹ŠÃÑzqH

ŠZzgˆÆiââV~ZÐ%AZzg!3§÷
EG

HŠXZkÆ4ŠqZ‹ŠÅw‡u
ìX)13(

aè›âVÆ‡âyzZÜtZzgo{z¿»Zëâ~ugìÔZkaZÐ‡u
™Š¶ÆË~ZsxÅw‡uƒÏZzg›âVÃ|ácZÒŠÅ§sâb™*
M‚yƒÇXà:ÃDqÝåZzgZyÅu¤ñVÃZEg~ÓáVÅå×eqÝ

¶Zkaz{ZKMgZYÃ]h½cC4]Jàä~»x[gìX

à:ÆZWZ]
˜VJà:ÆZ‹ZŸ]»mìZk»�Z[Š*ßZ~Ìñ�ŠìZzg

]hŠzgÆ›y>äÂZyÆ@gz7Š1Šb�Xà:Åî]!kxáy
Åß¨Zzg›ëÃÂh%zh™7™ä6F�ÔZkaZqŠc-ŠZg[ZÝßg‹
qw¥x™ä~ÃðŠ‰ÜCk7™}ÇX›âVÆ;V×ugÆe~
�á0Zgdfí{ñ�ŠìXugÆ!g}~Ås¤zƒVÆìÑ]»dY̂{øg~

dgzZe»zìXpZg`ÔÛZzg3!ÅMgZYugÆ¥Ã¥x�XZßwug
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ÅÓxÂ1V~ZzgÑzbugÆÓxlñV~t�ñ�Š�X¿ò�ZŠ~qƒ
Z0&bòÔqƒZ0vòÔ$gZ−+vòÔ¦Zâg�á{ò~òÔñÑ*YZ£¢ãòZzgñÑ*;Z£

¢ãòz)ëä@gõugZzgDZ�g6�7¥â]½Å�X$¬Ð]h
½cC|Z]ÃãŠ~rŠgdJg‚ðqÝ:¶Zzg-g8i!3fg=D‰Zk
az{Z4i!âV~èƒðÂ1VÐZ.Š{™DZzgZC$©�î EG0Ã¯DgìXZ¤
!-CåGEŠ+ÅMgZYZzgZyÆñ�»‹tHYñÂU"ƒÇ�Zy»ñ�z„ì�

à:»ìXZK]:wÃU"™äÆa}}bz~Z%sÌƒÇZzg
i!yzÒy»Z0ZiÌZƒÇpZÝæ¬~Ãð�Ût7ƒÇX

ZDwò»$©�î EG0Ã
tÎYZ·tì�´)ZDwòÆÇ~Í®i�»îï1wg;åZzg›âV»]h

½cC¡Zy5î]ÆH~åX^Zzgyz*yÆ]h½cC4]ZkÐ
icŠ{OW¸X'¤â~yz*y~u±»‰„à:ÆikZWåX±Ñy0z~

äugÆe~¼q,Kpù¦îg6QgŠzZzgZôm~~Ãð‡.Þf™»x
:åÔZÏa´)ZDwZÎZÑ]Æe~ZIDÐtg}™DZzgâzÂ"

Æfg=Zï]ÅzŸseTX

The ZDwugÃŠ+zÑ<ÆŠzu}â~Æîg6t™D�XZÏ\
~z{˜�: principle of movement in the structure of Islam

The second source of Muhammadan Law is the tradition of the

Holy Prophet. )23(

@ëz{×ugÐzZ/gpzZáŠZ›gÅwÐZk»Y̂{f�XZzg
Í®i�»jZ!ŠïƒñZkÆtË»f™™D�Ôz{˜�:

These have been the subject of great discussion both in ancient

and modern times. Among that modern critics Professor Gold

Ziher has subjected them to a  searching examination in the light

of modern canon of his historical criticism and arrived at the
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conclusion that they are, on the whole untrustworthy. )33(

Muhammaden theories of ÅÂ[ Aghnides ZkÆ‚Bz{Z"Šö
»jZ!Šï��×µìX Finance

For the most part the collections of Sunnah considered by the

Muslems as canonical are genuine records of the rise and early

growth of Islam (Mohammaden theories  of Finance). )43(

Zq‡âyŠZyÅwÐ´)ZDwÆ‚tZÝXZqŠgZ©xÅ�»åÔ
ZÏaz{ZqŠgÃŠz©V~„™D�ZzgQc™D�XugÆ!g}~
ZyÆ$©�î EG0ÃÃ&ï]6«HYYì:

ZqŠgÅ„:‡âãZÌÅqïZzgŠvZñgÐ0ZqŠg 1X
‡âãZqŠgÅ¬KeZzgZ$e 2X
ZâxZ1�ò»ZqŠgÐÁZ²YZzgZßwZIy6ZOŠ 3X

1XZqŠgÅ„
˜VJugÅÀò�»mìÂZk~Z7ÃðFŠŠ7Xz{ZK�á²~~
®ZqŠgJÃZEw™D�Zzg�~ÌugÐZ+Ñw™D�XZÝX

‡âãZqŠg»ìZzgZÏe~z{±Ñy0z~òÆ*x‚]Z6s6291YÆZqâ
~˜�:

LL„ŠZ]Æ0ÃðFçz;÷}7Ã7ìÉ~äZL*y
Z¿Š~ZyÅZiqzZ$e6ŠÑb‡ì™äÅÃÒÅìX;Vç5]

Æ0‰ÎZÑ]aZƒD�XZkK~aèÑÎZqŠg)ªz{
ZqŠgX»mç5]Ðì(»ÂÎZwaZƒY@ìZzgZÌJ÷Z
ŠwZKî]Ðt7ƒZXZkzZWz{*y�áù7HŠX)53(
ZDwÅt„57ìÔö$Æ;VZqŠgZ©xZzgZqŠg)Z©x»E™{M

ìX¿�ZŠ~äZâxZ£0Nò»¸wÜHì:
ZZ]ƒ]…æmß^Âà…‰çÙ]Ö×#äÊo]Öv¡Ùæ]Öv†]Ýæ]ÖŠßàæ]¢uÓ^Ýi�‚�Þ^Êo]¢‰^Þn‚æ
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�ƒ]…æmß^Âà]Ößfo@ÊoÊ–^ñØ]¢ÂÛ^ÙæÚ^Ÿm–ÄuÓÛ÷̂æŸm†ÊÃäiŠ^a×ß^Êo
]¢‰^Þn‚XXEROD
LLZëgÎwZv~Ð'wzwZxZzgòzZ©xÐ0gzZe™D�
ÂZ‚7~JgztZ(g™D�ZzgZëÑ~ÐcbZqw~Zzg
ZyZñgÐ0XÐÃð¬zäcg«7ƒ@ÔgzZe™D�ÂëZ‚7

~™IÐ»xf�X

¿�ZŠ~ö$ÆÀògzt»f™™Dƒñ˜�:
ZZæÎ‚æ…�ÂàÆn†æ]u‚õÚà]ÖŠ×Ì�ÞäŸmrç‡uÛØ]¢u^�m&]ÖÛjÃ×Ïèe^Öjv×nØ
æ]Öjv†mÜ�Ÿ$ýýÒ^áe†mò÷̂Úà]ÖjãÛèeÃn‚]÷Úà]Ö¿ßùè!æœÚ^œu^�m&]Öj†Æng
æ]Öj†angæ]ÖÛç]ÂÀæøÞvçƒÖÔÊ¬Þämrç‡Òjf`^Âà‰^ñ†]ÖÛ�^ñîXXESOD

x~ÐF)gÍVÐ®wì�'wzwZxÐ0ZqŠgÅgzZeÜs
Z4ßÍVÐY̂ì�oÐôpZzg$áãÐêƒVX˜VJF(zF9Ô

ñZ÷ZzgZk‰ñç¬]»mìÂZyZqŠg»ÓxxYÐrY̂ìX

ZqŠgZ©xÆ!g}~ZDwÅZôoZzg„q~Šg„ìZ%�!]zZã7
ìz{tì�ZDwÆ‚tZßwugÆgYw®ÅMgZY‰c7?ZÝÂt¶
�×ugÆe~fYö$ä�¼–ìz{7g}»7gZZDwÆÇ~7

¾eåX|]´)ÆZ§gZ]~ÌZßw}ÅÂ1V»E™{ÂMìp
ZßwugÅËÂ[c'»f™7MXZqŠgÃŠ+»â~t™äÆ!z�Š
‡âãZqŠgÅ¬KeZzgZ$eÆ!g}~“uz2]»Zq:Âf!>

Æ}ò¸�ªCÙìƒZzgÀmÅß¨6F¸p|]´)Æiâä~
ZÌZy6î]Æ‹b7ƒñ¸XugÆe~�î]ñÑ*oøZŒ

5ãÔeZËqZvÔ¯ZŠ©”Zzg½Zpz){ä7Å�z{ZyÆ‚t7‰X
Šzu~zz�á{zàZvÅgZñìT»‹t»[¢/äHìX

2X‡âãZqŠgÅ¬KezZ$e
tz{ZÝXìTÆ!g}~|]´)ZW»Dg�X±Ñy0z~òÆ
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*xZqâ~ZKZÏZW»f™™D�:
LLM\äË¦¸â~=–å�—guzg»Ñ]åÐZÃðX
ŠgcÄHY@ÂM\‰Šizk»ZOg�ÛâDÔZ¤zk*iwƒCÂZkÆ

_.)b»�Z[ŠïXZ¤zk»4zw:ƒ@ÂŒÛMyÑpÅËMeÐ
Z+Ñw�ÛâDZzg�Z[Æ‚Bz{MeÌ7|ŠïXZk»jZ!ÃyÏÂ[

ÐAÇ?Ht‡èØ»ãÅÂ[Zg�áŠZÅ§BðEwÐM\ä1ì?ŠzuZZ%
�ZkÐ0ŠgcÄÔì���Z[zkÅ¯Y6ŠcŠÔz{ÓxQ#Ö6

uì)Zzgz{zkÌŒÛMyÑp~ŠZ4ƒˆ(p�¡Z+ÑwÅ¯6
ŠcŠT~zkÃŠZ47HÔz{ÌÓxZ#Ö6uì?Z¤�Z[Zm]

~ìÂZkÐtÑixMñÇ�—gÆÓxZ+ÑÑ]Ìzk~ŠZ4�
c!ÖpŠvt�ŒÛMyzug~Ãð�Ût7X�Z[Ði�Ûâ™Ny
�ÛâNóóX)83(
±™ròÃ„ZqZzgâ~ZLZCZ[ÅzŸs™D�:ÑÎZqŠgÆ

!g}~�‡÷}Šw~ìZk»Èt7�ZqŠgu}ÐZg�XZy
~Z,�·Zßw��Î‚Ì!z�ŠZKF¹z¬\ÆZ[JZy—-VJ7â
}!�á5]Š{Æ0ZÔ¦vz°Î!)gg~(Zkug»f™~äZL*y
Z¿Š~HìX)93(

ZkZW»:tì�‡âãZqŠgÆ!g}~�$©�î EG0Ãz{gn�ÔZkÆ
aZsò}ÆßZ~ÌZ7ÃðzZãZ‚k7ïg„Ô@ë!ÆHyZrVäZK
gZñÃ�áù™ä»êHÔz{˜�:

For our present purpose, however, we must distinguish traditions

of purely legal import from those which are of none legal

charactor. With regard to the former, there arises a very important

question as to how far they embody the pre Islamic usages of

Arabia which were in some cases left intact and in others modified

by the Prophet. It is difficult to make this discovery for our early
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writers do not always refer to pre Islamic usages. Nor it is possible

to discover that usages, left intact by express or tacit approval of

the Prophet, were intended to be universal in their application.

Shah Wali Allah has a very illuminating discussion on the point. I

produce here the substance of his view. The Prophetic method of

teaching according to Shah Wali Allah, is that, generally speaking

the law revealed by a Prophet takes special notice of the habits,

ways and peculiarities of the people to whom he is specifically

sent. The Prophet who aims at all embracing principles, however

can neither have different principles for different peoples, nor

leave them to work out their own rules of conduct. His method is

to train one particular people, and to use them as a nucleus for the

building up of a universal shariah. In doing so he accentuate the

principles under lying the  social life of all mankind, and applies

them to concrete cases in the light of the specific habits of the

peoples immediately before him. The sharia values (Ahkam)

resulting from this application (e.g. rules relating to penalties for

crimes, are in a sense specific to that people; and since their

observance is not an end in itself they can not be strictly enforced

in the case of future generation.( )04

¾qw)14(øg}aZLñ�Š{ÑÆ7ÃZyZqŠgÔXÅw‡âã
ìZzgZyZqŠgXÅw‡âã7ÔÆŠgxyZqÐi™*¢zg~ìX«nÅ
ZqŠgÆ!g}~Zq.e„ZëÎZwaZƒ@ì�Zy~¾uJ²[ÆI
ZiZsxgÎxzgzZ`»6Âñ�ŠìÔ)24(ÎgÎwZv~ä‰ßgÂV~+C4pî EEE�

ôp™1åZzg‰ç5]~ZyÅFç™Š~¶XZk!]»¥x™*¼M‚y7Ô
Zka�øg}n}�áf„ZyIZiZsxgzZY]»E™{™D�:Zk!]»Ø
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Î*eì�McZygzZY]ÃÎgÎwZv~ÅÜôàg~cgŸMö{ñÙÅ¯
6�V»ÂVôpg�ŠcŠÔ¬K¯*°ŠåX�á{zàZväZkN6ù]Z�Ûzi

cÅìX~ŒVZyÆìÑ]»Ü�7™@ƒVX�á{zàZvòÆ4Šq9Z:
Z|[½ÀòÒpÐtì�ËgÎw6*iw”{Ñ<~ZyßÍVÆ¬ŠZ]
zZîZgZzgS:]Ã{mîg6Åpg3Y@ìXÅ§sz{SîâñgK‰ƒVX

pz{9T»
!Š+

÷Ã!�ZßwƒVÔ:ÂZZ̧ZxÆaZZ©xŠ}Yì
Zzg:Z7ZKgzlÆZßwpŠzä™äÅ?”Š}YìXZk»Z|[tì�
Zq{m¸xÃFšŠ}™ZÐ¬KÑ<Å¯Yzú~%œ~wÐZEw

™@ìXZ(™Dƒñz{ZyZßßV6izgŠêìÔ�‚g~±Z̈ãÅçÑCi0Ï
~»g�Ûâ�XZzgZyÃ7Ã¸xÆzZu]6Zk¸xÅºm¬ŠZ]ÅgzÝ~;
™@ìXZkZ:tÐaZ”{Ñ¦Z©xZqÒpÐ{mZk¸xÐ0ƒD�
)}wZñ̀xÐ0(ZzgaèZyÅzz0È~OñpŠZqÑ7ìZka
MäzZàYV6ñÆ‚BZk»Îf7ƒYX

(6F usages ZDw¸„tIeT��uzŠz±kZ]Ì²1VÆgÌzgzZ`)
�ÔÅ<å XEZˆÅYV~Z7ðzù*Ç7HYYXZDwÆZ+ÑwÅãŠ�á{zà
Zvò»Z½kì&´)(òäLLZæxóó~Šg`HìX´)ZDwòäZLÒy~
�á{™ròÅ„g]»jZ!ŠcìZzgtzZãHì�z{Ü�Òy™gì�X

�GäjZÙ~ÁZv»7gZZ½kŠcìX)34(p6�¢/ä
zŸsÆ‚B–ì�|]´)Æ7Ã�Z½kåz{LLZæxóó~Ü™Š{ìX

»[¢/)44(äÁZvZ]¾ÅZÝ„g]ZzgLLZæxóó~Ü™Š{Z½k»»©
Y̂{7™DƒñŠg„îg6t!]½ì�´)(òä�á{™ròÅ„g]~
¥s™ÆZLIh{}òïá�X»[¢/qd/õ IG~˜�:LLáyt¦g@
ì��áhZkz‰ÜJ´)äÁZvZ]¾ÅZÝ„g]5±:Å¶zg:(Æ�ÛZë
™Š{Z½k6Z®g™äZzgZkÆÜ�Z°gÃJw™äÅzz™7MCX)54(´)
(òä:Üs„g]~¥sHìÉZ½kÜ™äÐ¬�~Òy~ZCæ¬
ÒyHìÔ&ZDwä7Ãg3ƒÇÔz{˜�:
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LLZz6Òyƒ[ì�9T¸x~¬_ƒ@ìÔZkÅÑ<~Zk¸x
Å¬ŠZ]ZzgS:]»{m§i6Òpƒ@ìÔp�9Óx¬ÝÆa
¬_ƒÔZkÆ§i½~tZßw^7YÔYV�z{ÓxŠ*Å¸ñV
ÆaZµZµÑj¯Yì:Óx¸ñVÅ¬ŠZ]zSr54èGG!ë5ƒ
$ËìXZkaz{¬ZK¸xÅ½zSÑzq™@ìZzgZyÃõÍZÜt
»%:¯@ìXt¸xZkÆZ¡Yz�Zgb»»xŠîìZzgZkÆ%ä6
z{ZKS»ŠZ]{zW™@Y@ìXZkÅÑ<~Z¤picŠ{Fz{¸Z°ç
ZzgZßw¬xƒD��½ãÓxŠ*Å¸ñV~œuƒD�@ë{m
Zk¸xÅ¬ŠZ]ZzgS:]»ÒpicŠ{ƒ@ìp�Z©xZy¬ŠZ]Zzg
qÑ]Å¯Y6ƒD�ZyÅ0È~°Š!¯Z]7ƒCZzg:Zy6PZV
izgŠcY@ìóóX)64(
ZkÆˆz{˜��ZkZßwÃ�á{zàZv™räÁZvZ]¾)™321(

~.e,Ð–ìÔOçz{˜�:
æa„]]ŸÚ^Ý]Ö„pmrÛÄ]ŸÚÜÂ×oÚ×èõæ]u‚éõmvj^t�Öo]‘çÙœì†pÆn†]Ÿ‘çÙ
]ÖÛ„Òç…éÊnÛ^‰fÐÚß`^œám‚Âç]ÎçÚ÷̂�Öo]ÖŠßè]Ö†]�‚éæmˆÒn`Üæm’×x�^Þ`Ü$Ü
mjí„aÜeÛßˆÖèqç]…uä!æƒ]ÖÔ¢áa„]]¦Ú^ÝÞËŠäŸmjªioÚßäÚr^a‚éœÚÜÆn†
Úv’ç…éæ�ƒ]Ò^áÒ„ÖÔæqgœámÓçáÚ^�é�†mÃjäÚ^açeÛßˆÖè]ÖÛ„ag]Ö_fÃo
¢aØ]¢Î^ÖnÜ]Ö’^ÖvèÂ†e`ÜæÂrÛ`Ü$ÜÚ^ÂßäÎçÚäÚà]ÖÃ×Üæ]Ÿ…iË^Î^læm†]Âo
Ênäì^Ö`ÜœÒ%†ÚàÆn†aÜ$ÜmvÛØ]Öß^ŒqÛnÃ÷̂Â×o]if^Åi×Ô]Ö�†mÃèŸÞäŸ‰fnØ
]Öo]ámËçš]ŸÚ†]ÖoÒØÎçÝõæ]Öo]ñÛèÒØÂ’†�ƒŸmv’ØÚßäÊ^ñ‚é]Öj�†mÄ
œ‘¡÷æŸ�Öoœámß¿†Ú^Âß‚ÒØÎçÝæÖnÛ^…ŒÒ¡÷Úß`ÜÊoqÃØÖÓØ�†mÃèÊ¡
œuŠàæŸœmŠ†ÚàœámÃjf†Êo]Ö�Ã^ñ†æ]Öv‚æ�æ]¦…iË^Î^lÂ^�éÎçÚäÖ×ÛfÃç'
Ên`ÜæŸm–nÐÒØ]Öj–nnÐÂ×o]Ÿì†mà]Ö„màm^içáeÃ‚!ESPD
tZâx�Óx¸ñVÃZqè<Ø6Ñ*eLìZkÃZzgPZßwÅ�Zßw
èÃg{!ÑÆ´z{�Ôq~7CìÔZy~ÐZqtì�z{Zq¸xÃ
gZÓgZ„6š@ìZkÅZ&b™@ìÔZkÃ0u¯ŠêìÔQZkÃZC
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Š„z!izŒÛZgŠêìXtZka�tÂƒ7Y�tZâxÓxŠ*Å¸ñV
ÅZ&b~Yy�ñÔZka¢zgƒZ�ZkÅÑ<ÅZÝãŠÂz{ƒ
�Óx²[zY»¡~è<ØƒÔZkÆ‚B{mZkÅ¸xÆ¬ŠZ]Zzg

›]ÆZßwÌaYNZzgZyÆqÑ]»Òp/ÚZzg¸ñVÆ
icŠ{FHYñXQÓxßÍVÃZkÑ<Åcz~Å1Š~YñYV�
tÂƒ7Y�CÙ¸xcCÙiâ:Æ§Zñ¸xÃZYi]Š}Š~Yñ�z{
ZKÑ<M\¯Bzg:=ô¡"ÃZ{ƒÏÔ:tƒY�CÙ¸xÅ
¬ŠZ]ZzgS:]»®HYñXZzgCÙZqÆaZµZµÑ<¯ð
YñÔZk¯Y6ZkÐ4ZzgM‚yÃðZzg§i7�Ã]Ô±kZ]Zzg
ZOâ]~{mZk¸xÅ¬ŠZ]»ÒpHYñX~tZâxaZƒZìX
ZkÆ‚BMäzZàYV6ZyZ©xÆ0PZVJ�~:ÅYñX

ZkZ½kÐ³ïsƒñ´)(òg¶§Zi�:
LLZkZßwÐtªCÙƒÇ�Ñ<Zsò~ag~Ôi*ÔOz){�wZN

HgÅˆ�Zy~¹VJ²[ÅgÌzgzZ`»Òpg3ŠìXZzgt�
ZywZîV»$›4-£é EGEZzglßt<é X0Ègx¹VJ¢zg~ìX)84(

´)(»tÒy�á{zàZvòÅ%ZŠzAÅZqZ+¨ì&´)(ÅfZC
gZñZzg—¨„¹YYìX�á{™rò�áh„teTƒVÐX¸zzì�±

Ñy0z~òäZk6qí˜ƒñ¹ì:
LL'ä�á{™rÆ°Š~(~zÝaZ™Š~ìXag~Ôi*ZzgO

Å�wZN�z{ŒÛMy0uÆµmZ©x�X~p7ƒYX°Š
±kZ]Ðì�ZâxÅgZñÆ4Š�‰t�ÑZ!ÅwZcZzgŠzu}
)µmZOòZ©xÔ‰zigZY»½gÔZ%ZY»·ZzgkÆ‚âyzZÌ
Zzg§jz){XŠzu}(ÏzZOò)bX~²!ábzŠ2gÅ0È~

Å¢zg]7X)94(

¼ßÍVä´)ZDwÆÒyÃãŠ¯Dƒñ�Zz„ŠZ]ÆÎZ7g~Ñ<
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6;B™s™ŠcìXZÐ²[ÆgÌzgzZ`6FŒÛZgŠ}™—gÆÇÆ‚B
ºm™ŠcZzg]hŠzg~ZÐ›âVÅZ½¦i0ÏÐ)0™ŠcXZßwpÃ(J
mJ™Zk§b7H�ZsxÅçÑCi0ÏÆZPxZzg‡âãz¨qg]ÅãŠ,
Z;ÍŠ,Xaè°Šf!§içÑ]Zzgf[Æ‡âãzçÙÂxÃgZòzL™*ì
ZkaZsxÆÂxZ½¦ÅazV6âhZ`*¢zg~IZXZ\kZk!]»ì�t

ƒ¼ZDwÆjZáÐHYg;ì��dZsòÆZ§Y»bŠZgìXaèZDw
äZLZ+ÑwÅãŠ´)(ÆÜ™Š{Z½kZzgZkÅ¨6g¿ìZkaZk
Ðt|x��ZsxÅ³™Š{uzŠ‡.ÞFçz;�XZDwÆ‚tZ¤�á{
™rò»Qƒ@Âz{ZÖg»tZ|[Z(g:™DXëfs~�á{zàZvò»Z½kZy
ÅÂ[LLÁZvZ]¾óóÐÜ™D�T~ZrVäZqZ,Š+Å¢zg]6
!]Åì�Šzu}ZŠcyÃ™c™äzZÑƒXZy|Z]ÅŠh{Š8~5±ƒ�ZÏ

„g]Ðz{ZsòZ©xÅ;zFç>™gì�X�á{™ròäzŸsÆ‚B
–ì�ÑZ(Š+7™äÆaZk§bÅãŠ,�ÛZë™@ì�ZkÅZŠZgZzg
ZkÆZ©xÃZ$e«™D�X�á{™rò�ÛâD�:

]‰jÏ†pð]ÖÛ^Ù]ÖÛçqç�éÂ×oæqä]¢…š(aØi†pÚàiË^ælÂÛ^]ìf†iÔÊo
]¢eç]h]ÖŠ^eÏè[Ò¡æ]Ö×#ä(eØ]ÖÛ×ØÒ×`^Ÿií×çÚà]ÂjÛ^�‘‚Ñ‘^ug]ÖÛ×èæ
iÃ¿nÛä(æœÞäÒ^ÚØÚßÏ_Ä]Öß¿n†ÖÛ^…œæ]ÚßäÚà]Ÿ‰jÏ^ÚèÊo]Ö_^Â^lœæ¾`ç…
]Öíç]…Ñæ]‰jr^eè]Ö‚Âç]l(æÚà]Öv‚æ�æ]Ö�†]ñÄæ]ÖÛˆ]q†ÚÛ^Ÿißj¿Ü]ÖÛ×è
eÇn†a^!$ÜeÃ‚ƒÖÔœÚç…iËn‚]Ÿ‰j_^Âè]ÖÛnŠ†éÚÛ^ƒÒ†Þ^æÚÛ^m–^anä(æÖÓØ
ÎçÝ‰ßèæ�†mÃèmjfÄÊn`^Â^�éœæ]ñ×`Ü(æmíj^…Ên`^‰n†éuÛ×è]ÖÛ×èæœñÛj`^($Ü
œuÓÜeßn^Þ`^(æ�‚�œ…Ò^Þ`^ujo‘^…]a×`^mß’†æÞ`^(æmj^•×çá�æÞ`^(æmf„Öçá
]¢Úç]Ùæ]ÖÛ`s¢q×`^(æÚ^ƒÖÔ�ŸÖj‚en†]lÚvÓÛèæÚ’^ÖxÚjÏßèŸif×Ç`^
ÞËçŒ]ÖÃ^Úè!

æÖÛ^]ÞË†‡ÒØÎçÝeÛ×è(æ]Þjv×ç]‰ßß^æ›†]ñÐ(æÞ^Êvç]�æÞ`^eªÖŠßj`Ü(
æÎ^i×ç]Â×n`^eªÖŠßj`Ü(ææÎÄÊf`Ü]Örç…@œÚ^ÖÏn^ÝÚàŸmŠjvÐ�Î^Úè]ÖÛ×èe`^(œæ
Ÿìj¡½]Ö�†]ñÄ]¦ej‚]Ânè(æ�‰`^Ên`^(œæÖj`^æáuÛ×è]ÖÛ×èWÊªaÛ×ç]Ò%n†]÷ÚÛ^
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mßfÇo(Ê×ÜifÐ�Ÿ�ÚßèÖÜijÓ×ÜÚàœÝ]æÊo(æŸÚkÒØÚ×èœìj`^(æœÞÓ†lÂ×n`^(
æÎ^i×j`^(æ]ìjËo]ÖvÐ!ÚŠk]Öv^qè�Öo�Ú^Ý…]�‚mÃ^ÚØÚÄ]ÖÛ×ØÚÃ^Ú×è]Öí×nËè
]Ö†]�‚ÚÄ]ÖÛ×çÕ]Ör^ñ†é!

æÖÔÂf†éÊnÛ^ƒÒ†å(Þ^ÎØÒj^h]ÖÓ×nèæ]Ö‚ÚßèÚà]Ö`ß‚mè�Öo]ÖË^…‰nèÚà
]ìj¡½]ÖÛ×Ø(æœÞäœ…]�œámjvÏÐ]Ö’ç]hÊ×ÜmÏ‚…�ŸÂ×o�oðmŠn†(æÊnÛ^ƒÒ†å
œaØ]Öj^…mîÚàu^Ù]Ör^a×nèæ]•_†]hœ�m^Þ`Ü!

æa„]]¦Ú^Ý]Ö„pmrÛÄ]¢ÚÜÂ×oÚ×èæ]u‚émvj^t�Öoœ‘çÙœì†pÆn†
]¢‘çÙ]ÖÛ„Òç…éÊnÛ^‰fÐ!

Úß`^œám‚ÂçÎçÚ^�Öo]ÖŠßè]Ö†]�‚é(æmˆÒn`Ü(æm’×x�^Þ`Ü($Ümjí„aÜ
eÛßˆÖèqç]…uä(Ênr^a‚œaØ]¢…š(æmË†Î`ÜÊo]¤Ê^Ñ(æaçÎçÖäiÃ^ÖoVEÒßjÜìn†
œÚèœì†qkÖ×ß^ŒD!ELQD

æƒÖÔ¢áa„]]ŸÚ^ÝÞËŠäŸmj^ioÚßäÚr^a‚éœÚÜÆn†Úv’ç…é(æ�ƒ]Ò^á
Ò„ÖÔæqgœáiÓçáÚ^�é�†mÃjäÚ^açeÛßˆÖè]ÖÛ„ag]Ö_fnÃo¢aØ]¢Î^ÖnÜ
]Ö’^ÖvèÂ†e`ÜæÂrÛ`Ü($ÜÚ^Âß‚ÎçÚäÚà]ÖÃ×Üæ]Ÿ…iË^Î^l(æe†]ÂoÊnäu^Ö`Ü
œÒ%†ÚàÆn†aÜ($ÜmvÛØ]Öß^ŒqÛnÃ^Â×o]if^Åi×Ô]Ö�†mÃè¢ÞäŸ‰ffnØ�Öoœá
mËçš]¢Ú†�ÖoÒØÎçÝœæ]ÖoœñÛèÒØÂ’†(�ƒŸmv’ØÚßäÊ^ñ‚é]Öj�†mÄ]‘¡(
æŸ�Öo]ámß¿†Ú^Âß‚ÒØÎçÝ(æmÛ^…ŒÒ¡Úß`Ü(ÊnrÃØÖÓØ�†mÃèW�ƒ]¦u^›è
eÃ^�]i`ÜæÚ^Âß‚åÂ×o]ìj¡Íe×‚]Þ`Üæif^màœ�m^Þ`ÜÒ^ÖÛÛjßÄ(æÎ‚ÂrˆqÛ`ç…
]Ö†æ]éÂà…æ]mè�†mÃèæ]u‚é(ÊÛ^¾ßÔe�†]ñÄÚíj×Ëè(æ]¢Ò%†œÞäŸmÓçá]ÞÏn^�
]¤ì†mà�ŸeÃ‚Â‚�æÚ‚�Ÿm_çÙÂÛ†]Ößfo�Ön`^(ÒÛ^æÎÄÊo]Ö�†]ñÄ]ÖÛçqç�é
]¤áÊ^á]Ön`ç�æ]Öß’^…pæ]ÖÛŠ×ÛnàÚ^�ÚàÚàœæ]ñ×`Ü�ŸqÛÄ($Üœ‘fvç]¾^a†mà
eÃ‚ƒÖÔÊ¡œuŠàæŸœmŠ†ÚàœámÃjf†Êo]Ö�Ã^ñ†æ]Öv‚æ�æ]¦…iË^Î^lÂ^�é
ÎçÚä]ÖÛfÃç'Ên`Ü(æŸm–nÐÒØ]Öj–nnÐÂ×o]¤ì†mà]Ö„màm^içáeÃ‚(æmfÏo
Â×n`ÜÊo]ÖrÛ×è(æ]¢æÖçáejŠn†Ö`Ü]Ÿì„ej×Ô]Ö�†mÃèe�`^�éÎ×çe`Üæ
Â^�]i`Ü(æ]¤ì†æámjnŠ†Ö`ÜƒÖÔe^Ö†ÆfèÊo‰n†]ñÛè]ÖÛ×èæ]Öí×Ë^ð(Ê^Þ`^
Ò^ŸÚ†]Ö_fnÃoÖÓØÎçÝÊoÒØÂ’†Î‚mÛ^œæu‚m%^!EMQD
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)25( ZqZ,è<ØÅ¢zg]�ZzgèZ<Ø»*tƒX
æèZ<Øgzñi}6ñ�Š�ƒÅYyÎ™zXZ1Z[‚.~ëä�

¼ÒyHìZkÆÜs:ƒÇÃðZ(£:ƒÇT~!ãè<ØÅœZ‰Ü»
ZNŠZzgZkÅWŠw~:ƒZkÅÚƒ»¸ZNŠƒ@ì�z{(Z»ïZzg"
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It was perhaps in view of this that Abu Hanifah, who had a keen

insight into the universal charactar of Islam, made practically no

use of these traditions. The fact that he introduced the principle of

Istihsan, i.e. juristic preference, which necessitate a careful study

of actual conditions in legal thinking, throws further light on the
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motives which determined his attitude towards this source of

Muhammadan law. It is said that Abu Hanifah made no use of

traditions because there were no regular collections in his days, as

the collections of Abdal Malik and Zuhri were not less than thirty

years before the death of Abu Hanifah. But even we suppose that

these collections never reached him, or they did not contain

traditions of legal import, Abu Hanifah like Malik and Ahmad ibn

Hambal after him, could have easily made his own collection if he

deamed such a thing necessary. On the whole then, the attitude of

Abu Hanifah towards the traditions of a purely legal import is to my

mind perfectly sound; and if a modern liberalism coniders it safer

not to make any indiscriminate use of then as a source of law, it

will be only following one of the greatest exponents of Muhammad

law in sunni Islam. )96(
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It is however, impossible to deny the fact that the traditions by

insisting on the value of the concrete case as against the tendency
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to abstract thinking in law, have done the greatest service to the

law of Islam. And a further intellegent study of the literature of

traditions, if used as indicative of the spirit in which the prophet

himself interpreted his revelation, may still be of great help in

understanding the life value of the legal principles enunciated in

the Quran. A complete grasp of that life value alone can equip us

in our endeavour to reinterpret the foundation al principles. )48(
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