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Abstract:Abstract:Abstract:Abstract:

"Orientalism has contributed a lot in the field of Islamic

sciences. Like other sciences Orientalists also contributed in the

field of Islamic jurisprudence, its origin and early development.

Professor Joseph Schacht's writings and conclusions fascinated

the modern western mindset. Some aspects of his research

findings are appreciable but on the whole He does not represent

the facts and realities. Professor Schacht's book "origin of

Muhammadan Jurisprudence" become the reference book in

European Institutions and received great reception by the

Western Intelligentsia. We can find the Schacht's effects on

later literature produced by the Orientalism. Muslim Scholarship

responded to the Orientalists. Dr. Muhammad Hamidullah, Dr. 

Mustafa Al-Sibai, Dr.Mustafa Al-aazmi, Dr. Ahmed Abdul

hameed Ghorab, Dr. Zafar Ishaq Ansari and Dr. Ahmad Hasan 

(responded especially to Joseph Schacht's viewpoint) are Key

contributors in this regard. In this article Contribution and Style

of Dr. Ahmad Hasan  is being discoursed."

Key words:Key words:Key words:Key words: Orientalism, Muslim Scholarship, Islamic Law,

Literature, Western intelligentsia.
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¼Š>]Zzgó£á¾`�ZyÅ’k,™Š{Ã~ƒÐZëZzgúÒ{Â[
The Ear l y  Development  o f  Is lamic LL}ZsòÅZ’ZðúzZg»Yóó)

(ìXtÂ[ŠgZÝ8ZÝe~Åe¤/~Æ”wÆaYe™Zc~ Jurisprudence

Æ}ZsòÅZ’Zðúz  £!ìÔÃå[ZkÃ’k,™ä»:Là: ™zZc*ŠH ¦
F,KMÐ´){mîg6,6,zW�is�á|#(ÆZ~.™Š{}òïÃŒÛZgŠï��
XÅ¯Y6,Ãå[äZsò‡âyÆ7ŠzgÆ_·ÅVãeZËZ£ŒäZ’ZðŠz
œ-V)ó~(~}ZsòÆ@*g]Zg»Y»qÝ_·7HìZzgZkÆaZâxâò́Ô
ZâxZ1-ŠòÔZâxyãòZzgZâx�áwòÆŠø7[d»xÐZ.Š{HXz{˜�:

"The Present Dissertation is an Attempt at Showing the

Historical Development of Islamic Jurisprudence in the First

Two Centuries of the Hijrah. It is based mainly on the works

of Malik, Abu Yusuf, Al-Shaybani, and Al- Shafi'i."
(6)(6)(6)(6)
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0ÃZzg}òïf™™D�Zk Joseph Schacht Ð{mîg6,�is�á|#)
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UìX‚Š{ZzgM‚yi!*y»ZEwËÌ"ÅS:]~ZŸ†»!*)̄áCìZzgt

Z˜q] Â[Zkp!Ð'×+ìà:Æð™Š{ZŠ[ÅZq-ZëòZL‡g~Ã
ÆÍgÄŠ®}~Z{™›ëÐŠzgǵì5Ð5Z˜q]Ãz�Š>ZzgZyÃºm

Z]4lç
GIZt»{1g;ìXeZËZ£ŒÅ"Z+Z˜q]Å ! ã¢�»Y)z**I

qï7ì��ËÌçnÅ/J-g‚ð~g»z^¶X
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�ìXà:ÆZ‹ZŸ]ÅâÎZzgZyÆŠÑbÃæÃgnpƒñ}¿îg6,
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"This may be true. It should be noted, however, that the

existance of counteropart in a Foreign Culture does not

indicate its Foreign Provenance unless the ideational

influence from without positively proved."
(8)(8)(8)(8)

eZËZ£ŒÆ–w6,zW�á|#ÅgZñZ™"$Åqïƒ$ËìpÂzÔ
Z%tì�ËŠzu~)Ûzã(�d$zpÄ~ËZßwc*Z˜b»0*c*Y**Sk!*]Æ
Zm]Æa»°7ì�t»gzâpfc*ËÛzãKÆik,ZW,6,zZym"zZáZßw
c*Z˜q]�ÉSkÆa¢zg~ƒÇ�̂kØZ@zŠÑbÐZW,Z]U*"$KYNX

‡âyÆZsò¦gZzgZsò‡âyÆFF6,ÀmƒäÅzŸs#ÆˆeZË
Z£Œ}Æ®ÅZg»ðoiw6,gzÝeZs�ZyÆ–w}ZsòäxZzg±DÅ
ßg]@*ÉÆ;ðV0*ðZkÅzŸs#™Dƒñ˜�X

"By this we mean that the Islamic law was not systematised

during the time of the Prophet and the Companions. Since the

Sucessors' time it began to take its formal shape and to

develop into a body and independent subject of study."
(9)(9)(9)(9)

ZkÆˆZsò‡âyÆZg»YÆ!*g}~à:Æ}òïf™™D
Zsò‡âyÅú~%œ/~™ŠZgZñ~ŠzgÆ¬xgzZ`ZzgZOòZqw  ��XÆ–w

zZdw»„ìeZËZ£ŒZkZ‹Zn»�Z[Šïƒñ˜��fñZ]4lç
GIZtZk

ÆZÎÒZzgô/™ZxÆ #" |Ã!ÛZñl™DŠ3ðŠï��›yŒÛMyÔgÎwZ—
£g~¿Æqï¸ZzgXZñg~Z7ŒÛMyz<LÐ',Z{gZ„gÉð:QÂz{Z¿Š
Ð»xfeZzgZy»t¿ŒÛMyz<LÅx]ÆÜs:åz{˜�:

"The Orientalists ignore the fact that the Muslims had the

Quran and the precedents left by the Prophet and the

companions. Where there was no precedent or clear

instructions, they exercised their personal opinion. But this

too was not against spirit of the teachings of the Quran and

the Sunnah of the Prophet."
(10)(10)(10)(10)

ZÏ§beZËZ£Œ˜��›yçÑ{Æ0*kñ�ŠèÃg{‡âãñZŠ6,¿
HŠHZzgz{!*‡°{îg6,±‡ây»z¯Zzg-Všµ‰¬ŠZ]zgÎxZzgZOòZqwä
‡ây~(0*ðptZsxÆãCŠ~ZßßVÐZ4Zs6,FF:¸eZËZ£Zk¸3Å
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¬Ô™D�ZzgZÐ|ÐÃÎVŠzgŒÛZgŠï��Zsò‡âyÅú~{µ
Zñ~ŠzgÆZOòZqw»™ŠZgìZzgŒÛMyz<LÅZk~ZW,5+k,~7ìz{˜�:

"All this raw material practised and produced by the early

Muslims, developed into a systematic Law. certain popular

Customs no doubt permeated the Law,. But these did not

deviate from the fundamental Principles of Islam."
(11)(11)(11)(11)

ZÏ§beZËZ£Œ˜��:
"The view that the law of Islam is purely based on the popular

practice of the Ummayads, and does not take its thread from

the Quran and the Sunnah of the Prophet is Contrary to facts

and Untenable"
(12)(12)(12)(12)

eZËZ£ŒÆ–wà:ÅtgZñ�Zsò‡âyZKZÆ~ŒÛMyz<L
ÐâpfñZŠZzg@*|ÐøzxìFF',|7ìX

}Zsò»ZzA]gZzgfñZ]4lç
GIZt

(Zy¢{Z!ÛZŠ~�áï�� N.J. Coulson fñZ]4lç
GIZt~âsZÃÔ)

Zsò}Æ
!-B{}4è

GE
GEÑgƒD�}ZsòÆ]gZzwŒÛMyˆ6,û{™DƒñÃÔ

ä–ì:
"The Primary Purpose of the Quran is to regulate not the

relationsip of Man with his fellows but his relationship with

his Creator."
(13)(13)(13)(13)

6,zWÃÔÆ–wŒÛMyˆ»ãCŠ~ÑZK̈y»ģZK̈âVÆ‚BZ2Zg™**
7ìÉZL{ÛÆ‚BZy»ģ‡ì™**ìÃåàt»ţwZ]4lç

GIZ¹òV~
M�ãzkÆ!*g}~0*ñYäzZáZkgDy»ânì�M�ãzk»ZK̈âVÅZ½¦
i0+ÏÔgzi{%{Æç5]Ô‡âyZzgZOxzZ¾ZxÐÃðm7ìŒÛMyxÆ!*g}
~èÃg{gZñÐÃÔŠg|Zsò‡âyÅZ‚(]6,¢[Î**eLìZkÅZkgZñ
ÐgzZîZ]4lç

GIZ¹„Æ$©�î EG
0Ã»@*W,Z½™‚tM@*ì�ŒÛMyẐsò‡âyÅZÝ7

ìXeZËZ£ŒÃÔÅgZñ»gŠ™Dƒñ˜�:
"The primary purpose of the Quran is to laydown a way of life

which regulates the relationship of man with man and his

relation ship with God. The Quran gives direction for man's

social life as well as for his communion with his creator. The
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law of inheritance, ruling for marriage and divorce, provisions

for war and peace, punishment for theft, adultory, momicide,

are all meant for regulating the ties of man with fellow

beings."
(14)(14)(14)(14)

eZËZ£ŒŒÛMyˆÆãCŠ~ÑÅ¶K0+„™Dƒñ˜��ZK̈ãi0+Ï
ÆaZ,ZßwZzg@Zc*]7™**ŒÛMy»ãCŠ~Ñì�XÐZK̈y{Ûz‘tŠzâV
Æ‚BZCģZ2Zg™nŒÛMyẐK̈yÅZ½¦i0+ÏZzgZL{ÛÐmZ2ZgÆa
@Ze$ŠêìX

ŒÛMy~÷Z_ÆZ©xZiŠzZYi0+ÏÐa}¸Z2ÔkBz*Ð´
@Zc*]ag~ZzgOÆ!*g}~wZîV»f™ìZy»ÑZK̈y»ŠvZK̈âVÆ‚B

©]ÃpÎZgǵìX
ŒÛMyˆÆ}Zsò»]gZzwƒäÆjZáÐ6,zW�is�á|#ät

U*"$™äÅÃÒÅì�P.e$Z’ZðZ©xÃgh™ŒÛMyˆÐZ~.™Š{Zßwz£g
½ãšpZsò}~U*â~Šgz6,ŠZ4K‰ZLZkŠúòÆh~z{:tÐ0
‰¸Z2ÔtZßw�yZykB~>w»‚âyâgäzZáÃAÇÔŠÔÆ´‘Ãn{:
™ä»¬Ô�á@ìZÊ-)4è GGE»ZßwZzg**!*½VÅÞŠ]ÆZßw7™D�eZËZ£Œ
f™™D�:

"In his work, The origins of muhammadan jurisprudence, prof.

Joseph Schacht holds that apart from the most elementary

rules, norms derived from the koran were introduced into

muhammadan law almost invariably at a secondary stage."
(15)(15)(15)(15)

eZËZ£Œ6,zW�á|#ÆZk¸3ÃZ™"$ÐøzxŒÛZgŠï�z{˜�:
"From the difference of opinion among the early jurists in the

aforesaid cases, he draws the conclusion that these people

argued on the basis of their personal judgments, which they

Sought to justify through the Quran. This, however, appears

to be incorrect, As it stands. Prof schacht, of course admits

that the clear rules provided in the Quran. For example,

Those of inheritance, evidence, Punishment, Etc. Were from

the very beginning operative, and, in fact, formed the nucleus

of the shariah. What causes him to reach his conclusions

about the secondary introduction of the Quranic norms is
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that, in cases where the Quran did not provide any explicit

guidance then muslims formed their own opinion. However,

this considered opinion was never expected to be opposed to

of independant of the spirit of the Quran and if someone at a

later stage, Thought of a verse which could have possible

relevence to this Question, He quoted the verse. But this

certainly does not show that the Quran was introduced at a

secondary stage."
(16)(16)(16)(16)

èÃg{)b~�YÆZ%sÐ6,zW�á|#ät³Z~.H�ZrVäZzi
ZKgZñÐtZßw¯ñZzgQˆ~ZyÃU*"$™äÆaMc*]ŒÛM6Ð@*GqÝ

ÅeZËZ£Œ˜���is�á|#ÅgZñ97ìt!*]�á|#pŠt™D��
÷Z_ÔÞŠ]ZzguzŠÐŒ́ÛMyÐâpfZ©xZsxÆM¸iÐ„‡ây»zgì
�tÑ<ÆãCŠ~Z©x~�áï�Z,)bXÐ0ŒÛMyˆäÜZs#Ð
Z©xz̧Z27eñÔ�äZyÃgZñZzgªkÆfg=iHZkÐÃåàtät

³Z~.™1�ŒÛMyÐZ~.™Š{ZßßVÃ‡ây~‡âãŠgzqÝìZzggZñZzwŠgz6,
ìX|tì�pŠgZñÐ!k543û GEEZ©xÌŒÛMyÅgzbZzgZkÆAÆÜs7�Ô
Z¤/pZkÅ@*G~ˆ~ÃðŒÛMãMe$™~MðƒZzgZk¬ÃŒÛMyˆÅZkMe$Ð
âpfŒŠHƒZkÐt!*]¹VÇì�ŒÛMyÐZ~.™Š{Zßw}~U*â~wÆ
qï�X

]4lç
GIZt Z! }z‡ây»ŠzuZ]gZzgI

eZËZ£Œä}ZsòÆŠzu}]g<LZzgœgZsx~ZkÆ¦gzZg»Y
6,ZKÂ[~YìZzg§qÝ’k,�áïÅì<LÆÂÅ½~zŸs#Zzg<Lzug$

Æ!*b!ÛtÅ¶K0+„™äÆˆ<LÅZ˜k°p™Dƒñ˜�:
"When this term is used in Islamic law and doctrine, it refers

to the normative practice setup by the Prophet as a model,

Which so long as he was alive, was his unique privilege. In

the succeeding generations it stood for the usage of the early

Muslims as representing the Sunnah of the Prophet."
(17)(17)(17)(17)

eZËZ£ŒÆ–w<LÅZ˜bZ#ZsòZßwz̧Z2~ZEwƒÂZk
ä3g%:HgHZzg� #" Ð%ZŠz{£g~§i¿ZzgVà§&»gƒ@*ì&gÎwZ—

Æ§¿̄Æ‚BºmåXâÅ̂YV~ #" Å§]©~šÑ•)M\ #" M\
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Å#" tÂZ’ZðŠzgÆ›âVÆZk¬$ÿ ‰ÆaÌ1ÑYäÎ�<LgÎÁZ™x
F,)ã™@*åX

<LÆ!*g}~à:ÅMgZY
Å<LŠgZÝ²1VÅZsxÐIZk<L»ŠzuZ**xåT #" Zsx~gÎÁZ™x 1X

~ŒÛMyˆä¼F,ç™Š~¶X
‰f!WüÆ_.LL<Lèt~óó»¦gZ’ZðŠzg»7ÉˆÅazZgì 2X

åX YèZ’ZðŠzgÆ›âVÆ4,Šq-<L»ÈÜs›âV»ZCgzZ`Zzg¬ï
6,zW�is�á|#Ã<LÅZ˜bZ’ZðŠzgÆZŠ[~ÁZEwƒCŠ3ðŠ~ 3X

~tZ˜bÜsZq-(ÃMðZzgZkÆ #" ZyÆ–wZ0÷xÅ§]Z#
!*g}~ÌZyÅgZñì�tZ|x~ZEwƒðìX
�is�á|#ätÌU*"$™äÅÃÒÅì�Ñzq~<LÅZ˜b»ZEw 4X
ZL(tzòt!5óGV̈z‡âãÐic*Š{(Ï|x~åZzgZk»Z:t#YÅ

ÕiZzgZ¾Zx
6,ƒ@*åz{Zk»M¸iZ1–ñZzg/ñÅ<LÐ™D�ZyÆ
ìw~LL<LgÎwóó»¦gZyzZu]ÐaZƒ�Š}Ñ|]¢yñÅÞŠ]
6,ÈƒñXZzg�ZkZ²ZxÅ¯Y6,LK‰�z{ZL7gzîVÆ§i¿)<L(
ÐÅsƒ‰¸X
6,zW�á|#Æ_.LL<LgÎwóóÅZ˜bƒÐ¬{gYgÉ†Z—0 5X
„Šä†Z<)Ñ(Æ**xZL’k,™Š{¯[~ZEwÅ¶ÃåàtÆ
–wèI|x~ÌtZ˜bƒÐ¬Ñ†Z<Æ**xŒy~òÆ¯[
~ZEwƒð¶ZÏ§bz{tÌB��ZkZ˜b»Z’ZðZEw�Y²Ztä

))))88881111(((( «œ~ó~ÆZzZy~HåX
à:ÆèÃg{2]zZ‹ZŸ]»ÑzZãîg6,tŠ3ðŠêì�<LÅ

}#" Z̈Z]zÂí]Ðz{tU*"$™ä6,Ò��Z’ZðŠgz~<LègÎw
Zsò»â~.7¶ZzgZq-²1ˆZÐâ~.‡ây¯c*ŠHXqÑè|ZkÆ',@ì
eZËZ£Œ˜�:

".....The concept 'Sunnah of the Prophet' in Islam, ....., owes

its origin to the advent of the Prophet. The Quran time and

again makes obedience to the prophet obligatory on the
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Muslims and speaks of his behaviour as 'ideal'. The Muslim's

therefore, from the very beginning accepted his conduct as

model for them on the basis of the teachings of the Quran.

They did not take it as an institution prevalent among the

arab tribes in the pre-Islamic days. The Quran has used the

word "Uswah" for the 'exemplary conduct' of the Prophet. As

a concept, therefore, it has no relation to the Sunnah of the

Arab tribes."
(19)(19)(19)(19)

»¦gƒt~Æ‚BMc*ŒÛMy #" eZËZ£ŒÆ–wZsx~<LgÎw
ˆ!*g!*g›âV6,Z¤®)gÎwÃ!ÛnŒÛZgŠêìZzgM\mZ}>zZ?xÆ§T¿Ã

Æ¿Ã #" VàŒÛZgŠêì®Z›âVäZ’ZY„Ðx]ŒÛM6Å¯Y6,gÎwZ™x
ZLa%:ŒÛZgŠc*<LQyÆ4,Šq-ÃðZ(gzZ`Zzg§i¿7å�âIZsx„²[

ÆVà§¿̄ÆaŒÛMyˆäLLZÎ{óó»ÂZEw #" Db~gZòg;ƒXgÎwZ™x
Hì®Z¦gÆZ±gÐZk»²[DbÅ<LÐÃðm7åX
eZËZ£Œ'×h+˜�:

"No doubt, most of the customs in pre-Islamic arabia

remained in the post-Islamic era after the Prophet had

performed some and introduced other afresh. But by this very

reason even the pre-Islamic customs retained in Islam bear

the hall-mark of the prophetic sanction. Thus, they ceased to

be mere customs of pre-Islamic days."
(20)(20)(20)(20)

eZË™r#Æ–wšµY‹ŠzgÆ¹Ð§jZsòŠzg~!*¹g{‰Zy
äbz~F,ç!ÛâŠ~Zzg‰ÃM\ä^$+wŠc*p| #" ~Ð‰~gÎwZ™x

Åàg~qÝ¶ZkZ±gÐZyÅÜsŠzg #" tì�ù¦îg6,ZyÓx§hVÃÑZ™x
YqÆgZò§hVzZàw»ƒ̂:|¸ì�<LgÎwZ’ZY„Ðñ�Š¶
ZzgZkÅwZßwZzg£gÅ¶X

eZËZ£Œ6,zW�á|#ÆZk)czè$©�î EG
0ÃÅo™D��ÑzqÆ

÷x è0 ZsòZŠ[~<LÅZ˜b¹ÁZEwƒðì�á|#Æ–w<LÅZ˜bZ
÷x è ÅÂ[§>Z#~ÜsZq-(ZEwƒðìZzgz{ÌZq-Z|x~qÑèZ0

Æ[»f™ñ�ŠìT~zZãîg6, #" ÅÂ[~ÁZßŠZqÆñµ6,gÎwZ™x
ÅZ˜bÆZEwÅ #" Â[Z—Zzg<LègÎw»E+™{HŠHìeZËZ£Œ<LgÎw

ä¼ô/ÃZ£â]6,ßÍVÃ ñ PZ?Ìf™™D�Šzu}ÑgZ”|]/Ãgzt
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Å½ÆagzZ:HåXZÏ§b†Z<0%zZyÆ**xŒy~ò #" ègÎw <L Š+Zzg
Ǣ[~ÌLL<LgÎwóóÆZÖpZEwƒñ�<LgÎwÅZ˜bZâx�áwòÐI

))))11112222(((( Z’ZðŠzgÆ̈ZŠ[~ÌZEwƒðìX
6,zW�á|#ä<LÆ(Ï|x~ÙƒäÔ<LgÎwÅZ˜bÆ

«!*g{gYgÉÆZEwZzgZÏ§bZkZ˜bÆZsò‡ây~«!*g²Z¹�YÆ
ZEw™äÆñ3ÆaÃð̂kŠÑbf™7KeZËZ£Œ˜�:

"Prof. Schacht, in fact bases his thesis on mere conjectures,

and perhaps purposely ignores the testimony of the Quran to

the necessity of this concept.Also, positive evidence is

requires to show that the term had only a political

connotation and that its concept appeard in connection with

the assasination of uthman."
(22)(22)(22)(22)

6,zW�is�á|#Æ0*kZLŠúòÆh~̂kŠ?ñ�Š7z{ZLŠúò
ÅãCŠ¡ózf6,gnp�ZzgZkŸ~z{ŒÛMyˆÅÞŠ]Ã¸„ŠZ·îg6,ÃZ0+Zi
™Šï�ZÏ§btU*"$™äÆaµÞŠ]Šg»gì�tZ˜b(Ï|xgBb
¶ZzgZk»m|]¢yñÅÞŠ]åX6,zWÃÔZzg6,zW�is�á|#)eZËZ£Œ
äZyÃ{mîg6,æÃg3(ŒÛMyˆÅÑe$Å”ZzgŒÛMyÆZsò}ÅãCŠz
Z‚kƒäÐZ4Zs™DŠ3ðŠï�XZyÆZk$©�î EG

0Ãä7ÒªîG0Z]4lç
GIZtÆZq-

(,}¡ÃOW,HX

Z)qZzgà:
(Ì�áïìXà:ä‡ây Consensus â~.;ñ}Zsò~Z)q)

(ÐâpfŒÛZgŠc*ìeZËZ£Œ6,zW�is�á|# Roman Law) ÆZkâ~.Ãgzò‡ây
»$©�î EG

0Ãf™™Dƒñ˜�:
"Prof. Schacht maintains that the concept of the consensus of

the scholars corresponds to the opinion prudentium, (i.e the

opinions of the wise) or Roman law the authority of which

was stated by the emperor severus (193-211 A.D.). He quotes

GoldZiher as having suggested that this is an influence of

Roman law on Muhammadan law."
(23)(23)(23)(23)

6,zW�á|#»$©�î EG
0Ãì�Zsx~Z)q»¦g‡âygzâÐâpfìZzgZk
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(ìgzò�á{±k,käÛYÅ)®)Ã Opiniono prudentium Ånz;VÛYÅgZñ)
Z)qÆZ(gZ]Šbƒñ¸�is�á|#czsàtÍ®i‹ÆjZ!Ðqì
�tZk!*]ÅÞŠ]ì�Zsò‡ây6,‡âygzâÆZW,Z]�X

eZËZ£ŒfñZ]4lç
GIZtÐ!*ÇZ·t7™DXà:»‚gZizgaè

ZsxÃŠzu}ZŠc*yzèZ<ØZzg�'Vä»gzâpfU*"$™ä6,µg;ƒ@*ìZka
z{ZsxÆb×]Zzg0]ZsxÃÌâpfU*"$ÆaÃ�áVgT�XZsòZßßV

Ån»Ëè<Øc*�d$~0*c*Y**à:Æ;VZk!*]ÅŠ?Æa»°ì�
Zsx»z{ZßwZkè<Øc*�d$ÐOW,ìX

eZËZ£Œ6,zW�á|#ÆZ‹ZnÃg«™Dƒñ˜�:
Zsx~0*0*á)Ü(Ãðqñ�Š7ìXZsx~Z#Ö0Zzg:„Ë¥x 1X

,äfYÅ)®)Ãz{Z(g4ŠK��á{gzxäZLoÆÛYz�Å
)®)ÃŠ�¸X
CÙ›y�Z¿Šz̈gz„Å&¢A»qïìz{CÙZkZ~�M[$+Zzg�ñ 2X
™ZxÅgZñ6,FFìŠz!*g{̈g™YìZzgZÐZyÐZ%s»hìXqÑèt
MiZŠ~gzò‡ây~70*ðYCX
Zsx~Z¿ŠÃ$+sqÑ]Æ7Ã$+ÑYYìXZzgZk»mË)®)Ð 3X

7ìTÃgzâÅÛYÅ)®)ÐUŠ~YneZËZ£Œä–ì:
"In Islam, neither the community nor any other known

authority has ever vested scholars with such authority as was

vested by the Emperor in the "opinions of the wise" in other

words, there in no hierarchy in Islam. secondly, every Muslim

who possesses the ability of interpreting law has the right to

rethink and reinterpret law. Besides, one can challenge the

decisions taken by the learned, If one thinks that they are not

in consonance with the teaching of Islam. This sort of liberty

for interpreting law and for criticizing the consensus of the

scholars, which is available in Islam, is not found in Roman

law.... Thus, Ijma, in Islam, is an on- going process and a

continuous activity, and changes with the changing

circumstances. In any case there is and there has been no

locatable body in islam whose opinions can be claimed as
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opinio prudentium simply because Islam has setup no such

institution."
(24)(24)(24)(24)

eZËZ£ŒäZsò‡ây~Z)qÅZÌÔQkÅZg»ðoiwÔzÝZzg
QkÅuzŠzÑZ_»Yì¬gs™zZc*ìXeZËZ£äà:Å|ÐÎ3C‰
MgZYÃZKÂ[~�áïHìZ)qÆ‰ZëUVÆ!*g}~czsàtZ’u

(ÆZÖp~cÃÚìCÙ¤/z'qìX Snouck Gronje CÙ¤/z')
"The consensus gurantes the authenticity and correct

interpretation of the Quran, the faithful tranasmission of the

Sunnah of the Prophet, the legtimate use of analogy and its

results; it covers, in short, every detail of the law, including

the recognized differecnes of the several scholars."
(25)(25)(25)(25)

ªkZzgà:
eZËZ£ŒÅ"»Ù!*[Z¿ŠÅZ’ZðEV)gZñÔªkÔZzgZIy(6,
”ìX6,zW�is�á|#}ZsòÆZßwªkÃ·Še$ÐâpfB�XeZËZ£
˜�:

"Prof schacht believes that Qiyas has been derived from the

exegetical term hiqqish, inf. heqqesh, from the Aramic root

nqsh, meaning, 'to beat together."further, he remarks that

this is used" (a) of the juxtposition of two subjects in the Bible

showing that they are to be treated in the same manner, (b)

of the activity of the interpreter who makes the comparison

by the text; (c) of a conclusion by analogy, based on the

occurrence of an essential common feature in the original and

in the parallel case."
(26)(26)(26)(26)

(Ð»gB Heqqesh 6,zW�á|#ªkÃ·Še$ÆŠ´ZŠ[ÅZ˜b)
�ZzgZkZ˜bÅZÝMgZòCD�T»|xŠzqzVÃ!*ëZ‰™ŠbìXZ˜b

£.Þ ÆŠvZEÑ]f™™DƒñqìX)1(!*ª~Šzñç¬]ÃZq-Šzu}Æ
Zzg ǵZk!*]ÆaZÖgÆa�ZyŠzâVÆ‚BZq-6çnHYñX)2(¬
ªkÆ ! �ágbÅZku¤/òÆaÌZ˜bÙì�QÐñZi:™@*ìX)3(³

aÌÙì�ZÝZzg!Ûq~!*bœuZ%ÅãCŠ6,Z~.HY@*ìX
eZËZ£Œ6,zW�á|#Å™Kõ]Åo™Dƒñ˜��«!*]Âtì
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�̈ZŠZgzVZzgIŠc*]â~.;ñ}ÅZÆJ-g‚ðqÝ™ä~D—*]
¾qwözŠŠZ],{»qïìZ¤/ÃðZi!*âVZzg�'V~ñ�ŠZ˜q]ZzgZŠZgzV
Å/Ã0*äÆa�ZZzgzW_·™@*ìÂZk!*]»¸~Zkyì�Zq-i!*yc*�d$
~ñ�ŠZ˜q]ZzgZŠZgzVÐx¹gppzZàZ˜q]ZzgZŠZg}Šzu~i!*yZzg
�d$~Ìñ�ŠƒVpZkÐt!*]}U*"$7ƒC�Zq-äŠzu}Ð
Z˜q]zZŠZg}Z~.Kc*»ga�èÃg{çA~—*CÞŠ]!*Ç)U*"$

ÁìX6,zW�á|#Æ0*kÃðk̂Š?ñ�Š7ì�TÅ¯Y6,ªkÃ‡ZãÂ
Ðâpfâ**YñX

ŠzuZt�Z¤/�YZ±gÐŠ¬YñÂCÙ¡ZK¢zg]zq~#Æ�‰
ZßwZzgZŠZg}y™@*ìtIŠg„:ƒÇ�tËÛzã�d$Ð»ga‰�Zk

aŠg„gzttƒÇ�ttHYñ�¹‚g}ZßwzZŠZg}ºm�Y:©Æ
qïƒD�X

ªk»ÃtÌG�Y¢zg]Æ�z�Š~Mc*Z¤/pˆ~ZkäÃc*C
Zsò‡âyÆZßwZg‹Æ!*g}~Z]4lç

GIZ¹MgZYZzg}òï 77772222(((( )))) Z‚kÌqÝ™àX
ÆY,̂{ÐØ¸ì�z{ZyZßßVÅZAòzZsòZ‚kt™äÆa»g7ì
Skaz{SyZßßVÃŠv�'VZzgÂx;ñ‡âyÐ»gzâpfU*"$™ä6,Ò�
ZzgSkÐZyÆÑÅ”Â7ìX

Z]4lç
GIZ¹

!-:
÷
EXEï6,×
eZËZ£ŒZKÂ[~à:Æ

!-:
÷
EXEï6,×™DÌŠ3ðŠï�

6,zW�is�á|#Z',Z�
òÐIÃ†~}z‡âyÆZg»YÃ¡Š-âÑð}ŒÛZgŠêì
Ðò ZkÆ_.Ã†~}z‡ây»M¸iZ',Z�
òÐƒZZÏ§bz{†Z—0&ŠñZzgÑô

a~z{gzZc*]�‡âãZñgÐmgBb�Ôð{]ŒÛZgŠêì6,zW�á|#Œy~òÃ
ÃåàtæÜÆ Ã �‚�ö_Ìt7™@*XæÜ~ñ�Š¦**/ñZzg†Z—0/ñ

�Y~Ñg7™@*X
eZËZ£Œ˜��šµt!*]‡.Þtì�Z’ZðŠzgÆZyfYz�YÆ

!*g}~ZkŠzgÆŠø7[áy~»°¥â]ñ�Š7�p¾qwQÌŠø7[̈
ZŠ[Zy|Z]ZzgZyÆ‡âãz̈:©6,{§pZ{gzÝeZmìXZkÆà̂:Å
¬Š]ZzggztÅ¶K0+„™Dƒñ˜�:
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"To prove every statement and report ascribed to them as

spurious and ficticitious has become Among the Orientalists."
(28)(28)(28)(28)

eZËZ£Œà:Æù¦gzt»E+™{™gì��Z’ZðŠzgÆM[z�Y
Ða~CÙgzZe$Ãð{]ZzgPŒÛZgŠbfñZ]4lç

GIZtÅ¬Š]Ï0ˆìXšµë
Z’ZðŠzgÆfYÃZyÆd»xÅgzÝ~6,ÄMh��$+¬ÐëJ-à7ìp
Zkñçq6,Šø7[¥â]»ï:ƒ**tÂU*"$7™@*�z{'ÜsŠ-âÑðwÆ
â´¸XëZyÅÎZöÆfg=ZyÆ!*g}~ËuJ-¥â]qÝ™Mh�Œ
y~òÆ!*g}~Z0xxò˜��}z‡âyÐŹyÅMgZYÃ‚]¢zV~ôpH
ŠH6,zW�á|#Æ–wZ#Œy~ò¢§;0î EGXG7Â̧t‡âãhV6,ZyÅMgZYÆù´
ù¦ƒ‰X

à:Æ
!-:

÷
EXEïÐt!*]ÈVƒCì�›ëJ-g‚ðZzgZ7!3~î E0áŠ

6,Ñ**Zy»Ñ7ìz{¬Ðð”{}òÅgzÝ~ZKó»M¬i™D�¸zz
ì�z{̂kØZ@Åñ�ŠÏÆ!*z�ŠZy»E+™{J-7™DXZLGzŸ]Ã›]
U*"$™ä6,ZKÓxÂZ**×VÜs™gìƒD�Xz{ZsxZzg0]ZsxÆ!*g}
~2]Ã!ÛzrŠï�eZËZ£Œä}z‡âyZsòÆ7ŠzgÅzZã¦k,7™
Æ2¤ÆZ‹ZŸ]z2]Ãg«™Šc*ZÏzzÐQyÅ"ÃdòV~5+k,ZðB
�{F,KMÔ[ÅzÝ_·ZzgczèZ0+Zï̄Å$+zªÂ[ä>ÅSàÂz
qÝÅXgZ¶Æ4,Šq-_·Z]4lç

GIZt~eZËZ£Œ»Z|[›y>ÆagÉð
Å¼Š˜]»qïìà:Åî]ZzgZyÆZ‹ZŸ]Æ�Z!*]Š¶6,ÂZ**×V
Üs™äÅOñZsòExÆZßwzIŠ~ZzgZyÆW¸izZg»Ã

!3§
÷
EG

™Æ©¬x6,Ñc*
Yñ@*�¹‚g}Z‹ZŸ]zZDÑ]z�Š„:0*ÃX

¢zg]SkZ%Åì�Skz¯d»xÃZsòŠ*ÅYç]~»[»z¯c*
Yñ@*�¥Zzg¤]]}ZsòÆM¸izZg»YÐ0›ëÐMÙƒÃX
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