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Abstract:

"Orientalism has contributed a lot in the field of Islamic
sciences. Like other sciences Orientalists also contributed in the
field of Islamic jurisprudence, its origin and early development.
Professor Joseph Schacht's writings and conclusions fascinated
the modern western mindset. Some aspects of his research
findings are appreciable but on the whole He does not represent
the facts and realities. Professor Schacht's book "origin of
Muhammadan Jurisprudence" become the reference book in
European Institutions and received great reception by the
Western Intelligentsia. We can find the Schacht's effects on
later literature produced by the Orientalism. Muslim Scholarship
responded to the Orientalists. Dr. Muhammad Hamidullah, Dr.
Mustafa Al-Sibai, Dr.Mustafa Al-aazmi, Dr. Ahmed Abdul
hameed Ghorab, Dr. Zafar Ishaq Ansari and Dr. Ahmad Hasan
(responded especially to Joseph Schacht's viewpoint) are Key
contributors in this regard. In this article Contribution and Style
of Dr. Ahmad Hasan is being discoursed."

Key words: Orientalism, Muslim Scholarship, Islamic Law,
Literature, Western intelligentsia.

-‘aL”TA}!£sz"i’f..w/ﬂ,gfuf;:dﬂf’,ﬁuﬁd/hg/)u’t/ld/(;l‘dw‘l
L gt es Lanearprers $U e s e 3365 11
SIBLAS s S L Al e Y G- UWAS H oeif
S Tl LS BEIA L U4 S Kot T3 G A S
LU?)K&%&J&W’LW-&&CF}”{/}JGK&@g@lﬁ@/b]lﬁf/ﬂ
St JGEL E e 5 AN oo 3 e a1
1512l g b o s ke U 9B U U9 S s e
:LTJ‘-?L:(/!.{{’UU.‘{U/!(}V%‘/.‘:’;/?WI e




I GIB GBS Pt b B e G

uLaVJuuqfqu”iw!ff“;;fjmu"’/fu"gjLLM&]GL(MJ_
61 2 6 It A L o SIS B e
u*ﬁla»c;,uuﬂ/w/.,wa(u/rgwga"éuméu‘/ww
IG5 B St U 12 L S GaE ol §1/5 100
LV e B GG s KES S
JL//L;U?'%cK.,m?&/“ﬁu*uw&jwé_uﬁu"‘?uw
2 A B U B s 2 A et o S S L
25T 1o L P e Venli gt G Gt B 1 OB
Lu?‘?y/ﬁ’(f%u‘%’éCﬁ%ﬁdﬂéu%kﬁmmﬂfoﬂmﬂavd
KL 2 U O Ao i S g SE S Fl s s
S LU
JU'LJU’J"Lc«&)wJr"ﬁd‘ﬂ’:ﬁdw”utgfdbgfi'%f
A A T2 S & B i
The Early Development of Islamic )‘;@/I)J:@’é%ld/dwl;ﬁ”
uﬁ@l/ytggj.édﬁéd/@ u(dﬁé'!d?Jﬂ/)ycg_‘a(durisprudence
S K SeusL EE b LA F S Je S G
S "%u!}/&”ﬁéfiu/j&lﬁ(&U’fd)ﬁ/i’)/?/?/ﬁu’bf):afi":— -7
il e 3L L i F F S
LI E Sl YN J o 66U Gt S5 UA(S A) Ugae
:u;zéu-gﬂuuwcrgﬁ.,gv;éi}’bruwép?ru:f’.awgzr(u

"The Present Dissertation is an Attempt at Showing the

Historical Development of Islamic Jurisprudence in the First
Two Centuries of the Hijrah. It is based mainly on the works
of Malik, Abu Yusuf, Al-Shaybani, and Al- Shafi1i."®
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"This may be true. It should be noted, however, that the
existance of counteropart in a Foreign Culture does not

indicate its Foreign Provenance unless the ideational

influence from without positively proved.“(s)
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"By this we mean that the Islamic law was not ;ystematised

during the time of the Prophet and the Companions. Since the

Sucessors' time it began to take its formal shape and to

develop into a body and independent subject of study."(9)
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"The Orientalists ignore the fact that the Muslims had the

Quran and the precedents left by the Prophet and the

companions. Where there was no precedent or clear

instructions, they exercised their personal opinion. But this

too was not against spirit of the teachings of the Quran and
the Sunnah of the Prophet."(m)
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"All this raw material practised and produced by the early

Muslims, developed into a systematic Law. certain popular
Customs no doubt permeated the Law,. But these did not

deviate from the fundamental Principles of Islam."®”

Sl e sy s
"The view that the law of Islam is purely based on the popular

practice of the Ummayads, and does not take its thread from

the Quran and the Sunnah of the Prophet is Contrary to facts

and Untenable“m)
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"The Primary Purpose of the Quran is to regulate not the

relationsip of Man with his fellows but his relationship with

his Creator."(B)
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"The primary purpose of the Quran is to laydown a way of life
which regulates the relationship of man with man and his
relation ship with God. The Quran gives direction for man's
social life as well as for his communion with his creator. The
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law of inheritance, ruling for marriage and divorce, provisions
for war and peace, punishment for theft, adultory, momicide,
are all meant for regulating the ties of man with fellow

beings."(14)
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"In his work, The origins of muhammadan jurisprudence, prof.

Joseph Schacht holds that apart from the most elementary

rules, norms derived from the koran were introduced into

muhammadan law almost invariably at a secondary stage."(ls)

Gt e el S L w5 e
"From the difference of opinion among the early jurists in the
aforesaid cases, he draws the conclusion that these people
argued on the basis of their personal judgments, which they
Sought to justify through the Quran. This, however, appears
to be incorrect, As it stands. Prof schacht, of course admits
that the clear rules provided in the Quran. For example,
Those of inheritance, evidence, Punishment, Etc. Were from
the very beginning operative, and, in fact, formed the nucleus
of the shariah. What causes him to reach his conclusions
about the secondary introduction of the Quranic norms is
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that, in cases where the Quran did not provide any explicit
guidance then muslims formed their own opinion. However,
this considered opinion was never expected to be opposed to
of independant of the spirit of the Quran and if someone at a
later stage, Thought of a verse which could have possible
relevence to this Question, He quoted the verse. But this

certainly does not show that the Quran was introduced at a

secondary stage."(m
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"When this term is used in Islamic law and doctrine, it refers

to the normative practice setup by the Prophet as a model,

Which so long as he was alive, was his unique privilege. In

the succeeding generations it stood for the usage of the early
Muslims as representing the Sunnah of the Prophet.“(m
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".....The concept 'Sunnah of the Prophet' in Islam, ....., owes
its origin to the advent of the Prophet. The Quran time and
again makes obedience to the prophet obligatory on the
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Muslims and speaks of his behaviour as 'ideal'. The Muslim's
therefore, from the very beginning accepted his conduct as
model for them on the basis of the teachings of the Quran.
They did not take it as an institution prevalent among the
arab tribes in the pre-Islamic days. The Quran has used the
word "Uswah" for the 'exemplary conduct' of the Prophet. As
a concept, therefore, it has no relation to the Sunnah of the
Arab tribes."®
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"No doubt, most of the customs in pre-Islamic arabia
remained in the post-Islamic era after the Prophet had
performed some and introduced other afresh. But by this very
reason even the pre-Islamic customs retained in Islam bear

the hall-mark of the prophetic sanction. Thus, they ceased to
be mere customs of pre-Islamic days."®”
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"Prof. Schacht, in fact bases his thesis on mere conjectures,

and perhaps purposely ignores the testimony of the Quran to
the necessity of this concept.Also, positive evidence is
requires to show that the term had only a political

connotation and that its concept appeard in connection with

the assasination of uthman.“m)
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"Prof. Schacht maintains that the concept of the consensus of

the scholars corresponds to the opinion prudentium, (i.e the
opinions of the wise) or Roman law the authority of which
was stated by the emperor severus (193-211 A.D.). He quotes
GoldZiher as having suggested that this is an influence of

23
Roman law on Muhammadan Iaw."( )
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"In Islam, neither the community nor any other known
authority has ever vested scholars with such authority as was
vested by the Emperor in the "opinions of the wise" in other
words, there in no hierarchy in Islam. secondly, every Muslim
who possesses the ability of interpreting law has the right to
rethink and reinterpret law. Besides, one can challenge the
decisions taken by the learned, If one thinks that they are not
in consonance with the teaching of Islam. This sort of liberty
for interpreting law and for criticizing the consensus of the
scholars, which is available in Islam, is not found in Roman
law.... Thus, Ijma, in Islam, is an on- going process and a
continuous activity, and changes with the changing
circumstances. In any case there is and there has been no
locatable body in islam whose opinions can be claimed as
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opinio prudentium simply because Islam has setup no such

institution.”(24)
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"The consensus gurantes the authenticity and correct

interpretation of the Quran, the faithful tranasmission of the

Sunnah of the Prophet, the legtimate use of analogy and its

results; it covers, in short, every detail of the law, including
n(25)
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the recognized differecnes of the several scholars.

"Prof schacht believes that Qiyas has been derived from the
exegetical term hiqgish, inf. heqgesh, from the Aramic root
ngsh, meaning, 'to beat together."further, he remarks that
this is used" (a) of the juxtposition of two subjects in the Bible
showing that they are to be treated in the same manner, (b)
of the activity of the interpreter who makes the comparison
by the text; (c) of a conclusion by analogy, based on the
occurrence of an essential common feature in the original and

in the parallel case."®
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"To prove every statement and report ascribed to them as

spurious and ficticitious has become Among the Orientalists."®
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