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ABSTRACT

Islamic law does not envisage war against non-Muslims qua non-Muslims. The
legal cause triggering the obligatory duty of jihad is aggression against Islam
or Muslims. The law of jihad becomes operative when this cause of obligation
exists, all the conditions are fulfilled and there is no legal obstacle; so that
jihad becomes obligatory only in extreme conditions, when a threat to Islam or
Muslims cannot be neutralized except by the use of force.

The general rule of Islamic law is that jihad is to be fought under the authority
and control of the government. Simultaneously, however, Islamic law gives the
individuals the right to private defense. When many individuals face a
common threat, Islamic law encourages them to develop a mechanism for
collectively defending each other against oppression. This becomes the raison
d'etre for jihadi organizations working against occupation and alien
domination.

If armed groups provide support to liberation struggles in foreign territories,
Islamic law holds the home government of such groups responsible for their
activities even if such groups are operating without its express permission.
However, the attribution of this responsibility rests on the crucial condition
that the group operates from a territory under the effective control of such
government.

Introduction

The present paper examines the role of jihadi organizations in liberation
struggles from the perspective of Islamic law. It focuses only on legal
questions relating to liberation struggles and, without in any sense
undermining the work of modern scholars, it explores the classical manuals of
Islamic law (figh) to find answers to these questions so as to bring forth a
purely “Muslim perspective” based on the methodology used by the Muslim
jurists (fuqaha’) for deriving rules and principles from the proper sources of
Islamic law.

The paper is divided into two parts: the first focuses on the meaning and scope
of jihad, the ratio of war in Islamic law and the nature of relationship between
Muslim and non-Muslims; the second part examines the role of jihadi
organizations in armed resistance against oppression and responsibility of the
home government for the activities of such organizations in foreign territories.
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PART ONE: THE DOCTRINE OF JIHAD IN ISLAMIC LAW

In this part, we will first explore the meaning of the term “jihad” in Islamic
legal literature after which we will examine the nature of relationship between
Muslims and non-Muslims. Following this, we will find out the ratio of war in
Islamic law.

1.1 Literal and Technical Meaning of Jihad

The word “jihad” is derived from the basic root of j-h-d, which means struggle
or endeavor.! Thus, it denotes the meaning of striving hard; forbearing
hardships for a great cause. In the legal lexicon of Islam, the term jihad has two
meanings, one narrower and the other wider. In its wider sense, jihad covers
every kind of effort for the purpose of bringing one’s individual life as well as
the collective life of the community in accord with the Divine law. * In its
narrower sense, jihad is used in the meaning of qital (war) i.e. war for the
purposes allowed, or prescribed, by the Divine law. ® Thus, gital is a specific
form of jihad.

In the Qur’an we find both usages of the term. In the chapters (suwar) of the
Qur’an which were revealed before the migration of the Prophet (upon him
blessings and peace) to Madinah, derivatives of the root j-h-d are used in its
wider sense.® In the period after the migration to Madinah, derivatives of the
root j-h-d, more often than not, have been used to denote qital.5

Muslim scholars through the ages have maintained by consensus that jihad is
not confined to armed struggle. There is no notable scholar who denies this.
Even scholars who are generally considered ‘radicals’, such as Ibn Taymiyyah,
have acknowledged this wider doctrine of jihad. Elaborating the meaning of
jihad, Ibn Taymiyyah states:

Jihad is either performed by the heart, such as the intention to offer
every sacrifice; or through preaching and calling towards the religion of
Islam; or making the Truth clear to the wrongdoers and answering their
objections and questions; or planning and devising means for the
benefits of Islam and Muslims; or by taking part in actual combat.
Thus, jihad is obligatory on different persons in different ways in
accordance with their capacity and capability. °

It is also evident that Muslims scholars have been using the word jihad and
qital interchangeably. For instance, in classical works on hadith and figh, we
find the chapter that deals with jus ad bellum and jus in bello of Islam titled the
'Kitab al Jihad'.
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1.2 Division of the World into the Domain of Islam and the Domain of

War

It 1s well known that Muslim jurists divided the world into the Domain of
Islam (Dar al-Islam) and the Domain of War (Dar al-Harb). There is no
denying the fact that to comprehend the doctrine of jihad as expounded by the
jurists, it is important to understand the meaning and implications of this
division. Unfortunately, however, the works of the jurists are presently not
receiving the attention they deserve, often because they are considered
outdated and out of tune with the realities of the time. However, some recent
developments in the Muslim world have made it evident that the ideas and
concepts of the jurists continue to impact the minds of a very large number of
Muslims.’

We have demonstrated elsewhere that in the present times the real purport of
this division has generally been misunderstood. It is often assumed that there is
a direct and necessary link between the division of the world into two domains
and the view that the normal relationship between dar al-Islam and dar al-harb
is that of hostility. In view of the above, it is often contended that one either
has to accept both the doctrines or to reject both of them.® Hence, those
modern scholars who believe that the two are inextricably interrelated are of
the opinion that this division envisaged by Muslims jurists is of a permanent
character.” Those who reject the theory that the normal international
relationship between Muslim and non-Muslim political entities is that of war,
however, argue that the jurists made this division keeping in view the realities
of their time and, hence, it has no permanence.'® As opposed to these two
views, we are of the considered opinion that the division of the world into dar
al-Islam and dar al-harb was based on the principle of territorial jurisdiction of
the courts of the Islamic state, and that it had no direct and causal link with the
so-called “theory of perpetual war” between Muslims and non-Muslims.'' To
further substantiate this view, we will analyze the ratio of war in Islamic law.

1.3 The Ratio of War in Islamic Law

According to the overwhelming majority of the Muslim jurists, Muslims may
engage in fighting against non-Muslims who act with belligerency towards
them, and not against others. However, there are some texts of the Qur’an and
the Sunnah, which refer to a conflict between Islam and disbelief on the
ideological plane. These texts dealing with ideological discordance are
erroneously taken to signify military confrontation between Muslims and non-
Muslims. We will examine this issue in a bit detail.

1.3.1 Ideological Discordance or Military Confrontation between Muslims
and Non-Muslims?

One of the oft-quoted verses of the Qur’an for proving a perpetual war between
Muslims and non-Muslims is in the sixtieth chapter:
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You have a good example in Abraham and his companions:

they said to their people: “We totally dissociate ourselves from

you, and from the deities that you worship instead of Allah. We

renounce you and there has come to be enmity and hatred

between us and you forever until you ye believe in Allah, the

One True God.” ‘Qur’an, 60: 4)"
However, it is also evident from the Qur’an and the Sunnah that this encounter
essentially takes place on the ideological plane and does not necessitate
perpetual hostility between Muslims and non-Muslims. Significantly,
therefore, we find Muslims being told in the same chapter that they may have
different kinds of relationship with different kinds of non-Muslims depending
upon their position towards Muslims:

Allah does not forbid that you be kind and just to those who did not
fight against you on account of religion, nor drove you out of your
homes. Surely Allah loves those who are equitable. Allah only forbids
you to be friends with those who have fought against you on account of
religion and who have driven you out of your homes and have abetted
in your expulsion. And any who makes friends with them, they are the
wrong-doers. (Qur’an, 60: 8-9)

Several other verses of the Qur’an and traditions of the Prophet (upon him
blessings and peace) also substantiate this contention. For instance, the Qur’an
declares that one of the grounds for war with the Makkans was that they
persecuted those who embraced Islam: “And fight them until the persecution
ends, and the way prescribed by Allah—the whole of it—prevails. But if they
give up persecution, then know well that Allah sees what they do.” (Qur’an 8:
39)."% Similarly, it is well known that Muslims were allowed to use force only
after they had migrated to Madinah, and that too only against the transgressors:
“Fight in the way of Allah those who fight you but do not transgress limits; for
Allah does not love transgressors.” (Qur’an, 2: 190).

Some Muslim jurists believe that the prohibition “do not transgress limits” (la
ta‘tadu) in the verse above implies that Muslims should not initiate hostilities.
According to other jurists, this prohibition also includes prohibition of
mutilation of the dead bodies of enemy soldiers and maltreatment of prisoners
of war. Yet another group of Muslim jurists believes that this prohibition also
entails that Muslims must refrain from killing those who are not capable of
fighting; such as women, children, the aged, monks and other non-
combatants.'*

1.3.2 The Ratio of War is Aggression, Not Disbelief.

It is on the basis of these and other similar texts that the majority of the
Muslim jurists declared that the ratio of war (‘illatal-gital) in Islamic law is not
disbelief but muharabah (waging war against Islam or Muslims)."> In other
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words, Muslims are not allowed to take up arms against all non-Muslims just
because of their disbelief in Islam. Rather, they are allowed to use force only
against those who wage war against them. Al-Marghinani, the author of the
famous Hanafi text al-Hidayah, elaborating the cause of war states:

Mere disbelief [in Islam] does not of itself legalize killing. Rather, it is
muharabah (aggression) that makes it permissible to kill the muharib
(aggressor). That is why it is not allowed to kill women, children, the
aged,lghe handicapped and others who do not have the capability to

fight.

Moreover, if disbelief were the cause of qital, Islamic law would not have
guaranteed protection to non-Muslim citizens of the Islamic state. Above all,
the view that disbelief provides reason for war leads to compulsion in matters
of religion which violates a fundamental Qur’anic principle.!” According to the
Qur’anic worldview, human beings have been given the liberty of submitting
to or rebelling against the law of God as a trial for a temporal existence.'® This
test necessitates free choice, without which it would have no meaning: “There
is no compulsion in religion. The Right Way stands clearly distinguished from
the wrong. Hence, he who rejects the evil ones and believes in Allah has
indeed taken hold of the firm, unbreakable handle. And Allah (Whom he has
held for support) is All-Hearing, All-Knowing.” (Qur’an, 2: 256).

The Qur’an also explicitly states that the use of coercive means to resolve
differences in matters of religious belief negates the very purpose of granting
man the freedom of choice. “Had your Lord so willed, all those who are on
carth  would have believed. Will you then force people into
believing?”’(Qur’an., 10: 99)." Islam is opposed to religious persecution and
requires Muslims to fight against those who persecute and coerce people to
accept a certain faith. (Qur’an 8: 39). The Prophet (upon him blessings and
peace) was told that he should call people to God’s way “with wisdom and
goodly exhortation” and that he should reason with the opponents “in the best
manner possible.” If, however, some of them reject his call, he should leave
their affair to God: “Surely your Lord is best aware of him who has strayed
away from His Path, and He is best aware of those who are guided to the Right
Way.” (Qur’an 16: 125-128).%° Thus, the purpose of the obligation of jihad
according to Sarakhsi, one of the great jurists of all time, is “to enable Muslims
to live in accordance with their religion.”'

1.3.3 Ratio, Conditions and Obstacles: The Union of Primary and

Secondary Rules
Another point worth considering is that under the well-established principles of
Islamic law an act cannot become obligatory unless it is proved that the
“cause” (‘illah) of obligation is found, all the prerequisites (shurut) have been
fulfilled and no legal obstacle (mani‘) exists.”? For instance, when Muslim
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population of a non-Muslim state becomes the target of religious persecution,
the cause of obligation is found. However, the existence of a peace treaty is a
legal obstacle in the presence of which no act of war can be committed against
the parties to such treaty. Similarly, one of the conditions of the obligation of
jihad is “capability” (istita‘ah).” Hence, different situations will attract
different rules; and it is by keeping in view the peculiar circumstances of each
case that the jurists will decide if the use of force is prohibited, abominable,
disapproved, permissible, recommended, obligatory to a degree of likelihood
or definitively obligatory.

Part Two:

The Role of Jihadi Organizations in Liberation Struggles

Use of force the right of self-determination can be seen from three different,
though interrelated, perspectives. Firstly, can a state use force against people
striving for self-determination? Secondly, do people have the right to take up
arms and use force for vindication of their right to self-determination? Thirdly,
can other states provide military support to these people? The first of these
issues is beyond the scope of the present paper. Hence, we will concentrate
only on the last two issues.

2.1 Islamic Law and Use of Force for the Right of Self-determination
The Muslim jurists analyze the issue of armed liberation struggle from four
different perspectives:

a) Non-Muslims seeking liberation from non-Muslims;

b) Non-Muslims seeking liberation from Muslims;

¢) Muslims seeking liberation from Muslims; and

d) Muslims seeking liberation from non-Muslims.
The first of these cases was not of direct concern for the Muslim jurists. Hence,
they discuss it only in passing.”* The second case is a situation of revolt by
non-Muslim permanent residents of an Islamic territory (dhimmis). The
Muslim jurists apply the general law of war on this situation.”> The third case
is that of rebellion by Muslims against a Muslim ruler.”® These three cases are
beyond the scope of the present paper. We will concentrate only on the last
case: Muslims seeking liberation from non-Muslims. Before discussing the
role Islamic law which recognizes for jihadi organizations in such a case, it is
important to examine the issue of the governmental control of all jihadi
ventures.

2.1.1 Jihad and the Authority of the Government

Some contemporary Muslim scholars are of the opinion that jihad is the
prerogative of the state and that there is no room in Islamic law for “private
jihad”. They argue that the Prophet (upon him blessings and peace) never took
up arms in Makkah even when Muslims were bitterly persecuted; and war was
allowed only after Muslims migrated to Madinah and established an Islamic
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State. Thus, the options available to those facing persecution in non-Muslim
states are either to migrate to, or seek the support of, an Islamic State. This
approach seems absurd to some and idealistic to others.

In fact, the rules of jihad as derived and elaborated by the jurists are based
primarily on the presumption that jihad is to be fought under the authority and
command of the government.27 Thus, Abu Yusuf, the disciple of Abu Hanifah,
categorically declared:

No troops should go for war except with the permission of the ruler, or of one
he has appointed as the commander of the troops. No Muslim soldiers should
attack a non-Muslim soldier nor should he challenge him, except with the
permission of the commander of the troops.**

Shaybani declared that this principle holds true even for non-Muslims insofar
as if their troops attack the Islamic State without the permission of the
legitimate authority, it would be considered their personal act and would not be
taken as a declaration of war from the non-Muslim state. He emphasized that
while the Islamic State would punish these attackers, there would need to be a
confirmation from the enemy whether the act was perpetrated by such
individuals in their personal capacity.”’ The jurists also categorically declare
that the ruler alone has the authority to declare war. Ibn Qudamah, the famous
Hanbali jurists, writes: “The issue of Jihad is referred to the ruler and his
ijtihad and the subjects are bound to obey his commands in what he sees in this
regard.”*" The jurists further hold that when the ruler appoints someone as the
commander, he should be obeyed in all respects and that none should “speak
about anything” without his permission.”'

Many traditions of the Prophet (upon him blessings and peace) clearly
establish this rule. For instance, he is reported to have declared:
He who obeys me, obeys Allah, and he who disobeys me, disobeys
Allah. He, who obeys the chief, obeys me, and he who disobeys the
chief, disobeys me. The ruler is a shield behind whom Muslims fight,
and they seek his protection. If the ruler orders people with
righteousness and rules justly, he will be rewarded for it, and if he
does the opposite, he will be held responsible.*
It is also mentioned in certain traditions that jihad is to be fought under the
command of the ruler even if he is one known for faults as to his character:
Jihad in the path of Allah is incumbent on you along with every ruler,
whether he is pious or impious; the prayer is obligatory on you behind
every believer, pious or impious; the prayer is incumbent upon every
Muslim, pious and impious, even if he commits major sins.*
Another tradition of the Prophet (upon him blessings and peace) reports:
“None will enter Paradise but a Muslim, and Allah may support this religion
even through a disobedient man.”**
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It must be noted, however, that the jurists, unlike the modern scholars, consider
jihad a duty and not a prerogative of the government.” Similarly, they
categorically say that the ruler must always act to secure the interests of the
community.*°

Moreover, the jurists do not distinguish between the so-called “offensive” and
“defensive” jihad. As such, jihad is to be fought under the command of
government, regardless of whether it is “offensive” or “defensive”. Ibn
Qudamabh is explicit on this issue:

When the enemy attacks [the Muslim territory], jithad becomes
obligatory upon every individual... Hence, it is not permissible [in
such a situation] for any person to sit [in home] avoiding jihad. If this
is established, it must also be noted that they should not go [fighting]
without the permission of the ruler because he is authorized to decide
in matters of war and he better knows about the strength of the enemy
as well as about their places and tactics. As such, his opinion should
be followed because this is a safer plan.

Hence, the general rule of Islamic law negates private jihadi ventures.
However, like the other general rules, this rule also has some exceptions.
Unless we discuss these exceptions, the picture will not be complete.

2.1.2 The Exception of Private Defense

Islamic law gives individuals the right to use force in self-defense. When
Muslims were persecuted in Makkah, they were initially asked to be patient
and steadfast. At a later stage, even before migration to Madinah, they were
allowed to use force in private defense: “If you take retribution, then do so in
proportion to the wrong done to you. But if you can bear such conduct with
patience, indeed that is best for the steadfast.”(Qur’an, 16:126). The Prophet
(upon him blessings and peace) is reported to have said: “If someone’s
property is being taken from him unjustly and he fights for it and is killed, he
is a martyr.”’ A more detailed version of this tradition is: “He who is killed
while guarding his property is a martyr; he who is killed while defending
himself is a martyr; he who is killed defending his religion is a martyr, and he
who dies protecting his family is a martyr.”*® In yet another version the
wording is more general: “He who is killed defending his right is a martyr.”*’
In another version, the narrators report a dialogue between the Prophet (upon
him blessings and peace) and a companion. The companion asks questions and
the Prophet gives answers:

- “What if a person wants to snatch my property?”
- “Do not let him do so.”

- “What if he fights me?”

- “You fight him too.”
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- “What if Tkill him?”

- “He will be in Hell.”

- “What if he kills me?”

- “You will be in Paradise.
It is also worth noting that in such a situation, defense not only is a right but
also a duty and sometimes this duty becomes fard ‘ayn (universal obligation),
i.e., the duty is imposed on each individual in his personal capacity, like the
duty to offer the five daily prayers, and that is why no individual needs the
permission of any other human authority.*'

940

The jurists also discuss situations where the enemy launches a surprise attack
and it is not possible for those being attacked to have recourse to government
authorities. In such situations, individuals are allowed to use force in self-
defense even if they have not been given permission by the government. Ibn
Qudamabh says:

Except when the enemy attacks suddenly and it is impossible to take
orders from the ruler. In such a case, it is not obligatory to take
permission from him because it is definitely established that the
interest [of individuals] is protected only by fighting and repelling the
enemy, for abstention from fighting them would certainly lead to
destruction.*

He, then, gives the example of the companion of the Prophet (upon him
blessings and peace), Salamah b. al-Akwa‘® who fought in such a situation
without the permission of the Prophet (upon him blessings and peace) who
later approved his act.*

2.1.3 Organizing Resistance against Oppressors:

The Genesis of Jihadi Organizations

The right of self-defense being accepted for individuals, in the case of many
individual being threatened by a common enemy, it is only reasonable that they
should develop a mechanism for collectively defending each other against the
common threat? We see that even in Makkah when Muslims were allowed to
use force in self-defense, some sort of collectivity was envisaged for the
purpose. This is evident by the following verses: “And those who obey their
Lord and establish Prayer; who conduct their affairs by consultation, and spend
out of what We have bestowed upon them; who, when a wrong is done to
them, defend themselves.” (Qur’an, 42: 36-43).

Here, the character of the true believers is described. One of their attributes is
that they conduct all their affairs through shura (mutual consultation). Then,
after describing other characteristics, it is mentioned that they support each
other if they are wronged. This implies that they are allowed to collectively
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fight any persecutors even though they may not have established “government
in a free land.” This is important as Muslims were a small minority in Makkah.
They were still allowed the use of force in self-defense at a later stage. One
can consider the case where Muslims would have been in considerable
numbers and not having the permission to migrate. As Muslims had not yet
established a government in any territory which could give asylum to those
facing persecution, the only option for those who wanted to defend themselves
against persecution was to fight the persecutors.

It is also worth-mentioning that just as the concept of 'state sovereignty' is only
an extension of the concept of freedom and liberty of the individual®, the
concept of a state's right to self-defense is also an extension of the right of
self-defense of an individual. When individuals are given the right of self-
defense they can, and should, try to establish some sort of mechanism for
collectively protecting their rights. This is something similar to what a jihadi
organization does.

2.1.4 The Attack of Abu Busayr and His Group on the Makkans

An interesting example is found in the lifetime of the Prophet (upon him
blessings and peace). In 6 AH, the Prophet (upon him blessings and peace)
concluded a peace treaty with the Makkans in Hudaybiyah. Under this treaty,
the Prophet (peace be in him) agreed to extradite Muslims who would migrate
to Madinah without the permission of their elders or masters. Abu Busayr was
one such person. He fled from Makkah after being severely persecuted by his
family. The Makkans sent two persons to the Prophet (upon him blessings and
peace) and demanded the extradition of Abu Busayr. The Prophet (upon him
blessings and peace) extradited him despite resentment of his companions and
the miserable state of Abu Busayr. On the way back, Abu Busayr succeeded in
killing one of his captors and then rushed back to Madinah. The other person
came after him. Bukhari, the most authentic of the Hadith compilations,
reports:

Abu Busayr came and said, ‘O Allah's Apostle, by Allah, Allah has
made you fulfill your obligations by your returning me to them, but
Allah has saved me from them.” The Prophet said, ‘“Woe to his
mother! What excellent war kindler he would be, should he only have
supporters.” When Abu Busayr heard that, he understood that the
Prophet would hand him over to them again, so he set off till he
reached the seashore.®

Thus, he succeeded in fleeing to a place on the highway to Syria which lay
outside the jurisdiction of the Madinan State. Afterwards, several other
Muslims fled from Makkah to join him. They formed a group*® and started
attacking the caravans of the Makkans. Finally, the Makkans felt compelled to
waive the extradition clause from the Pact of Hudaybiyah.47
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2.2 Jihadi Organizations and the Responsibility of the Government

The example of Abu Busayr and his group is an important precedent for the
activities of the jihadi organizations against oppressors. However, it must not
be overlooked that Abu Busayr and his friends were beyond the jurisdiction of
the government of Madinah and as such the Prophet (upon him blessings and
peace) was under no legal obligation to put a stop to their activities against the
Makkans. This brings us to the issue of state responsibility for the acts of
individuals and organizations.

2.2.1 The Attack of Khalid b. al-Walid on Banu Jadhimah

The biographers of the Prophet (upon him blessings and peace) narrate an
event where the Prophet accepted the responsibility of an attack launched by a
group of Muslims led by Khalid b. al-Walid, the famed military genius. The
Prophet (upon him blessings and peace) had sent a group of Muslims to invite
the tribe of Banu Jadhimah to Islam. Because of a misunderstanding, the two
sides started fighting in which some men of the Banu Jadhimah were wounded
and a few were killed. When the Prophet (upon him blessings and peace) got
the news, he was displeased and openly declared his disapproval of what the
Muslims had done. He then made arrangements for compensation to be paid to
Banu Jadhimah out of the resources of the government. Ibn Qayyim al-
Jawziyah, the disciple of Ibn Taymiyyah, has the following to say about
distinguishing this incident from that of Abu Busayr:

When any of these men [who fled from Makkah] killed someone from
among the Makkans, or usurped their property, he neither prohibited
them (from doing so) nor gave compensation for t the act (to the heirs
of the slain) if the perpetrator was not under his control ... This is
because such person was not under the Prophet’s (The Muslim state's)
jurisdiction; nor had he (the Prophet, upon him blessings and peace)
ordered him to do what was done; whereas, under the peace treaty, the
Prophet (upon him blessings and peace) was responsible for damage
to life and property only if it was caused by the acts of those living
under his (the Muslim state’s) jurisdiction. Thus, he compensated the
damage Khalid had caused to Banu Jadhimah and showed displeasure
of the act.”*

The Hanafi jurists have given much more details about the issue of jurisdiction
and have linked it with the responsibility of the government. Their analysis is
quite relevant to the present case.

2.2.2 Four Principles for Determining the Responsibility of the

Government
Muhammad b. al-Hasan al-Shaybani, the disciple of Abu Hanifah and the
father of Muslim international law, in his peculiar legalist way, says that those
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entering another state and then using force there may either be a few
individuals or a group having mana‘ah (capability to cause great damage to the
enemy). In both cases, they would have entered the other state with or without
the permission of their government. Thus, as explained by Sarakhsi, there are
four possibilities:*’

a) When those who enter the enemy territory have mana‘ah and they have
entered with the permission of the government, they are like different
battalions of troops (each operating separately) and the government will
be responsible for their activities.

b) When they do not have mana‘ah, but they have entered with the
permission of the government, they are like spies or individual soldiers
on a special mission and the government will be responsible for their
activities.

¢) When they do not have mana‘ah and they have entered without the
permission of their government, the government will not be responsible
for their activities.

d) When they have mana‘ah but they have entered without the explicit
permission of their government. In such a case, the government will
still be responsible for their activities. This is because “they, normally,
cannot go for war without the knowledge of their government”. In other
words, they are deemed to have the implied permission of the
government.50

In our view, this analysis of Shaybani and Sarakhsi accurately lays down the
principles for determining the responsibility of the home government for the
activities of armed groups in foreign territories. When the government lets
people make such organizations, allows them to train people, cross borders,
attack the target, come back and take refuge, explicit permission is just a
formality which must be overlooked and the government must be held
responsible for the activities of these groups.”’
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regime — particularly in the fields of international humanitarian law, human rights law

29



28

29

30

31
32

33
34

35
36

37

38

39

40

41

42

43

44

45

46

48

Hazara Islamicus, Volume 6, Issue 2

and international criminal law — is gradually lifting up the corporate veil of the state so
as to hold individuals responsible for the violations of obligations under international
law. For instance, the Rome Statute of the International Criminal Court, 1998, does
not accept the notion of immunity for heads of state and instead upholds the
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