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The effect of religion and ethics on modern legal concepts
A comparative and critical review in the West and Islamic context

o N 556 2

Abstract:

Authority is the centerpiece of the law as well as legal
system. It cannot be properly understood without adequate
understanding of the structure of authority that underlies it.
The role of moral and religious values in the law has been
a vital issue in classical as well as contemporary legal
philosophy. Discussion about the theoretical foundation of
the law remains a key issue in the modern legal thinking as
a legal system is considered to have emerged from cultural
contexts. Western legal systems are broadly grounded in to
the Judo-Christian and Greco-Roman cultures. Though a
fundamental change took place in the Western Europe as
cultural traditions which affected the very nature of law
both as a political institution and as an intellectual
concept. The creation of modern legal systems was, in the
first instance, a response to revolutionary change within
the church and its relation with the secular authority. It led
to bifurcation of social morality and religion in the modern
law. Now most of the modern theories are based on this
concept. The present paper presents a study of the origins
of the Islamic law as well as the contemporary western
legal thought in connection with religion and ethics. The
conflict about moral and religious values reflects their code
of life and concept of religions. In Islamic law authority-
which is at once religious and moral is the will of the
creator which is basic source of Islamic law, However,
Fugaha differentiate between legal and moral values.
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Law usually received its legitimacy in terms of a mythological derivation from
God or the gods, or a King of divine origin. The law was often justified on the

grounds that it directly or indirectly reflected the will of God or the gods.3
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The canon law, the law of the western or Catholic Church, has influenced the
growth of English law in two ways: First it was the basis of many concepts which
were formulated in the lay courts and as such is a primary source of other sources
of law... The second, and more important, way in which canon law became a
source of English law was by its application in the ecclesiastical courts. In this
context canon law was a system of law wholly independent of the common law

since the ecclesiastical courts were, during the middle ages, completely outside

the control of the King"4
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"Western legal cultures are broadly grounded in two highly distinctive traditions:

The Judeo-Christian and the Greco-Roman™®
/‘J‘;Kag S U el L i Lyiv e
U137 o dd 30ty Bl F L EilieSost sl S S i 311
d}.é/b‘fﬁi%}/;l u"'/l/ u.‘.’..,/'" Z,} (ﬁ_é%}'/ al/‘lg/{,u%‘
e b2 oo f b S TR Lo g5 1L P S S
s 5 it SE N LG AW Lt Ltssis G ATELE 2 5 £ P
Tie SUSIE P 4 4 o Ugar U e A L 20 £ 96 il e W P I
LS Ik e 2 J:}/dlﬂgﬂ L%LJU}'&}%W L.ﬁ} s b
Lug;.:?&,TfLL:};m-u}gn!&a;w/:};gduéiw}ut‘ﬁ,j
gfjggcjxj&&!fﬁkfc‘_pfﬂ/,ﬁ:gw_;'/a;&/gw;%
sib & LS il TETE S uo 1 Lo S A L izt
”-Lf}’zCg}‘arﬁ&yu'U}/b'&&'(ﬁ:»5'/5.‘«7}/}'@4}7Jiba:'?gd}j
u/ffu"’u,uglfawJ”u/?;lg.éw’oc,gd/i.:gu’Juo'umé,uu‘t
PRI e s 4 AL P B Lo P e 2t et s
W@G‘@/u;/ﬁ f:.;/‘uiufm/;fq.g}dﬁ-q— Lf&)f&i’ﬂ Jr&(/’i;//d'
oI A b sE e F S e P e Lt b L
Value and the Law by G.L. @u}fgﬂfr/{,u’m'q—&ﬁ'f'gﬁfBJ@

Williams, Legal values and judicial decisions-making by weiler, The Value of
Value Study of Law by R.W.M. Dais, Modern Ethic and the Law by F.S. Cohen,

?/Liberty and Morality J&» J'i&/ga’-d'-é’"uj J}p?' L}/C]u‘l Law,

MO g e 19 £ 2,8 i 96 Sz S at it
e WU o L B

uiﬁ'(kuits' R d/":_,:,/ (Pure Theory of Law) : ,:}:" 182 U‘JG_I

Bt 5 s 2 e b o Bkt (UL DU s

ul"wgu?u 2 b Ko/,d'” = OWi sl K56 N f.rkdw

(43,5 0 o0 Flor LIS S H‘mc, 0f el e b Jze



5 e B e g 3 356 4t (Fele 5o Tlall

U KT 96 o e S S i JIFEL S S e e O
e U2 s oo § o B 39608 LT 36 3 Dy e bl L

-

[]

"A theory of law must be free from ethics, politics, sociology, history, etc. it must,

in other words, be 'pure". 14
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"That all this is described as a 'pure' theory of law means that it is concerned
slowly with that part of knowledge which deals with law, excluding from such

knowledge everything which does not strictly belong to the subject Matter law.

That is, it endeavours to free the science of Law from all foreign elements"*>
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A law grows with the growth and strengthens with the strength of the people, and

finally dies away as the nation loses its nationality. 2t
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"Savigny rejected natural law. To him a legal system was part of the culture of a

people. Law was not the result of an arbitrary act of Legislator but developed as a

response to the impersonal powers to be found in the people’s national spirit"22
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Western Legal Cultures are broadly grounded in two highly distinctive traditions:
The Judeo-Christian and Greco-Roman. --- The many attempts of Philosophers
and Jurists to unite moral content with scientific syllogism reveal both the

strength and weakness of western jurisprudence.43
B sl o B I i L b (BT ST L S
(E e U O

Legal systems emerge from cultural contexts and, depending on the period of

history and the specific set of social relations, law codes and legal regulations

.. . 44
assume distinctive forms.
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The History of the west does not present a very helpful guide. Reformation of
religion in Christianity and eventual development of protestant ethics led to

bifurcation of social morality and religion in the development of modern law.

Law in the west, now has, hardly any relationship with morality especially with

the morality enunciated by religion.45
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"l have form the beginning assumed that anyone who raises, or is willing to

debate, the question whether it is justifiable to enforce morality, accepts the view
that actual institutions of any society, including its positive morality, are open to

epe s 49
criticism.
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And those that have attempted to define it and expound its meaning have written
ponderous volumes and at the end of their exercise they have virtually admitted
with sand sincerity that although we all feel that we know what is meant by the

word "Moral or "Morality", it is difficult to present a satisfactory account of what

it means in the variety of contexts in which we use that term.>’
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David Hume believed that most of the views about society and politics prevalent
in his day had roots in one or another of two species of false religion: Superstition

and Enthusiasm.””
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The statement that law is only what courts do is iconoclastic, and suggests that

ethics, ideals and even rules should be put on one side.
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There are no such things as ‘goodness' and 'badness' in the world"®’.
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The law as it is actually laid down; positum has to be kept separate from

the law that ought to be.*?
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" Dias, R.W.M Jurisprudence, 5th ed., Butterworths London, 1985,p.331,332
Jeffrie G. Murphy, & Jules, Philosophy of Law, An introduction to Jurisprudence,
Westview press, San Francisco and London 1990,p.11,51,59

Smith J.c. and David N. Weisstube, The Western Idea of Law, Butterworths, é;;r
London etc. 1983,p.147
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* Walker R.J. The English Legal System, 6th ed., Butterworths, London 1985, p.7:
:c‘_t‘é‘}{_ﬂuy
In 1075, after some twenty five years of agitation and propaganda by the papal party,
Pope Gregory VI declared the political and legal supremacy of the papacy over the entire

western church and the complete independence of the clergy from secular control. (The
Western Idea of Law , p. 400)
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:The Western Idea of Law, p.400 é;;‘
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"The Jewish Law and the prophetic and the christian traditions have provided a rich
source for many of the higher values of western law.(The Western Idea of Law, p.196)
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The Western Idea of Law, p.195: éﬁf
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° Baker J.H. An Introduction to English Legal History, 2nd ed., Butterworths, London,
1979, p.113-114.
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r“tlLf’ VDias, Jurisprudence

m/\‘f‘ugw:éy"

F+A_f .: Hampstead, Introduction to Jurisprudence é;)‘ °

16 Dias, Jurisprudence. P363

17" A Text-Book of Jurisprudence. P72
18 Dias, Jurisprudence, p.377
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21 Dias, Jurisprudence, p. 1378

22 Hampstead, An Introduction to Jurisprudence, p.632
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Introduction to Jurisprudence, p.345-346 : Zé;)
:%Cﬁﬁiu!r”i"ﬁe End or purpose of Law" »s"°
"At the end of the last and begning of the precent century, a new way of thinking grew up.

Jurist began to think in terms of human wants or desires or expectations rather than of

human wills".(Hampstead, Introduction to Jurisprudence, p. 380.)

2 Harris, J.W. Legal Philosophies, Butterworths, London, 1980p.36
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*The Western Idea of Law. P.195
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Manzoor Ahmed, (Editor) Morality and Law, 1st ed., Royal Book: Company, é;)“
%J}’b{,&uu‘uﬁL;«QMQ’[L‘(V/{‘AVV.',CQ‘ VIl (Karachi, 1986.
RS E e [ P=
46 Dias, Jurisprudence, p.331
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8 Salmond, Jurisprudence. p.27¢ Dias, Jurisprudence. p.421

49 Hart, H.L.A. Law, Liberty and Morality, Oxford University Press, 1984. P81-82

b
:‘4@9 U
Man is free to accept or reject the obligation of ethics, but legal duties are heteronmous,

i.e. imposed. ( Paton, G.W. A Text-Book of Jurisprudence, 4th ed., Oxford 1972, p. 72)
LA Text-Book of Jurisprudence, p72

52 Morality and Law (Manzoor Ahmed), p1
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The traditional tory notion that authority is inherent in the social world in the form of a
divine right has to be rejected because it invokes force about which human can know
nothing. (Haakonssen K. Natural Law and Moral philosophy, Cambridge Unviersity, 1996
p.11)
5 Haakonsson, Natural Law and Moral Philosophy, p.100

et U I L1 P B usin
When positive law and morality are asserted to be two distinct mutually Independent
systems of norms, this means only that the Jurist in determining what is legal, does not
take into consideration morality and the moralist, in determining what is moral, pays no

heel to the prescriptions of positive law." (Raz, Joseph, The Authority of Law, Oxford,
1979.) p. 143)
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The difficulty in the way of coherent presentation of their view is that there are varying
versions of realism as well as changes of front; positions formerly defended have since

been forgotten or abandent:. gl'}’/&/ 05 }J"éy Jurisprudence, p. 447
u.f':«/fﬁ/;g,é/l,::c‘,t‘lgg/r"?dl: §(Realist school) Jf",«‘z.{.oé"l;f Holmes °*
(Curzon, < Wl hs F olg o5 2L 7 1K S 1 S LG E s

IAY_IA® L.B. Jurisprudence, 1st ed., MacDonald and Evans, 1979

5% If one wishes to know what law is he said one should view it through theeyes of bad

man, who is only concerned with what will happen to him If he does certain things.

Jurisprudence (Dias) 449.

%0 Dias, Jurisprudence. P449: ujéuﬁ’g;t L iy e

Hagerstrom (1868-1939) who may be regarded as the founder of the Movement in

Sweden, has written at length; especially on Roman Law". (Dias, Jurisprudence, p.461)
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79 Hart, H.L.A, The Concept of Law, Oxford, 1961, 151, 181



