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Theories of Jurisprudence

(A Comparative Review of Islamic and Western Ideas)
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ABSTRACT
The western has many theories of jurisprudence such as:
1. Imperative theory of law 2. Historical theory of law
3. Sociological theory oflaw 4. Natural theory of law

Western legal theory focuses on what the judge actually does, while Islamic
legal theory focuses on what the judge should do.”  Islam has only one theory of
jurisprudence which is pure and eternal it shows the authority and gfeatness of Allah
Almighty. Islamic theory of jurisprudence is comprehensive and final.

Islamic jurisprudence is the queen of Islamic sciences. It has been developed,
refined, and applied for the derivation of the law by some of the greatest Muslim
minds, throughout the ages.(3)

Key Words:  Jurisprudence, Theories, Imperative, Historical, Sociological, Natural,
Islamic .
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"The law may be defined as the body of principles recognised and

applied by the state in the administration of justice, In other words, the

law consists of rules recognised and acted on by the courts of justice".m
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source of English law, but those of American courts are in England

merely an historical and unauthoritative source” o
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"A judicial precedent speaks in England with authority, it is not

merely evidence of the law, but a source of it, and the courts are

bound to follow the law that is so established" &
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Salmond, Ibid,P.134 (52)
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"The historical school in past was a result of that surge of nationalism
that arose at the end of the eighteenth century. Instead of the
individual, writers began to emphasize the spirit of the people, the

volkgeist." o0
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"The historical school of jurisprudence is built on the belief that the
study of existing law requires an understanding of its historical roots

and growth." o
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Curzon, Ibid, P.153 (55)
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"There was an organic connection between law and a people's nature

and character as developed through history. %)
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"All law is originally formed by custom and popular feeling, that is by

silently operating forces. o
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"Historical jurisprudence is the history of the first principles and

conceptions of the legal System."(sg)
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"It deals in the first place with the general principles governing the

origin and development of law, and with the influences that affect the

Ibid,P.155 (56)

Ibid. (57)

See, Curzon, Ibid, P.162-167 (58)
Salmond, (Glanville), Ibid, P.6  (59)
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law. It deals in the second place with the origin and development of
those legal conceptions and principles which are so essential in their

nature as to deserve a place in the philosophy of law." fe0)
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"It naturally led to a distrust of any deliberate attempt to reform the

law. Legislation can succeed only ifit is on harmony with the internal

Salmond, (Glanville), Ibid, P.6 (60)
Paton, Ibid.P.19 (61)
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conviction of the race to which it is addressed. If it goes farther, it is

doomed to failure." ©
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"Modern Sociology is in its widest sense, the study of society based

on the observation, description and analysis of social phenomena."(72)
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"The fundamental tenet of this school is that we can not understand
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what a thing is unless we study what it does."”
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"They must be analysedr throughly order to understand legal

development."(u)
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Paton, Ibid, P.22 (73)
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"Sociology has helped jurisprudence in its approach to many legal,

especially penal reforms. mhi
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(i) International Encyclopedia of Social Sciences, Vol, 9. P.49-58
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"In theory of course, the shariah has always been a totalitanian and
comprehensive code of conduct covering every aspect of human life
and regulating the individual's relations with God, with the state, with
his neighbor and with his own conscience on the same single basis of
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the dictates of the divine command"."
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"Custom is an important source of law in early time"¢
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"Since custom is the principal magistrate of man's life , let men by all

means endeavour to obtain good customs.... if the force of custom

simply and separately be great, the force of custom copulate enjoined

is far greater." ol
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Ogg, F.A, Quoted by Mahajan, V.D, Modern Government, (New York, 1962, Ed: 5th, P.14). (98)
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"American constitution is scarcely less than the British, a living and
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"Time and habits are at least as necessary to the true character of

Government as other human institution" """
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there has been built up in American a body of political customs and

usages which have their basis neither in laws nor judicial decisions,
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but are merely the result of long continued habit

"Law is that body of customs, enforced by the community , by means
of which man's gross passions are controlled and his conduct towards
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his fellow creatures regulated". 102)
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Munro, Ibid, P.72 (101)
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"This is also known as divine law, the law of reason, the unwritten

law, the universal law, the common law and the eternal law". '°”
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"Natural law is now used to signify physical law". ‘g
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"By natural or moral law is meant the principles of natural right and
wrong the principles of natural justice, if we use the term justice in its

widest sense to include all forms of right full action." 109
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"Natural law is a divine law, written in the hearts of all men, obliging

them to do those things which are necessarily consonant to the
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"Bentham, regarded natural law as nothing , but a phrase, and natural
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rights as nonsense on stills".
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"Natural law reasoning resulted from confusing scientific laws with

moral and legal laws.""!”
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"The natural law was conceived by the Greeks as a body of imperative

rules imposed upon mankind by nature”."?"
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"There is indeed a true law (lex), right reason, agreeing with nature,
diffused among all men, unchanging, everlasting.... It is not allowable
to other this law, nor to derogate from it, nor can it be repealed. we can
not be released from this law, either by the praetor or by the people,
nor is any person required to explain or interpret it . Nor it is one law,
at Rome and another at Athens, one law to—day and another hereafter;
but the same law, everlasting and unchangeable, will bind all nations
at all times; and there will be one common lord and ruler of all, even

God the framer and propose of this law. w122)
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"Natural law (Jura naturalia), which is observed equally in all nations,
being established by divine providence remain forever settled and
immutable, but that law which each state has established for itself is
often changed, either by legislation or by the tacit consent of the
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"All things are governed by God's eternal law, man differing from all
else in that he alone can choose whether or not to obey that part of the

eternal law which applies to him"."*®
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