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Abstract:

Law usually receives its legitimacy from its sources. The first
part of the present, Article deals with the sources of western
law. Source means from which a rule of law derives its force
and validity. Western law refers to the legal traditions of the
western culture which has its roots in both Roman law and
the Bible. There are numerous sources of western law,
however, statute law is today the principal source of law and
it is very convenient method of lawmaking. The constitution
is there elevated to a sourceof law superior to
ordinary legislation.

The second part of the Article discusses the main sources of
Islamic law. The primary sources of Islamic law are the
Qur'an and the Sunnah because these sources contain the
law for many cases and serve as the basis for the extension
of the law. The legal force of lj'maa as a primary source and
other secondary sources also mentioned. The main object of
the study is to explore the similarities and dissimilarities
between the two legal systems.

Some of the objections on the Qur'an, the Sunnah and the
principle of Ij'mgaa raised by orientalists have been
addressed.
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The question of the source of law is only one aspect of the general

study of the validity of law (Gurvitch)!
From which a rule of law derives its force and validity (Salmond)?2.
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"The practice of a particular place is called a custom, A general immemorial

practice through the realm is the common law">
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As a present day, source of law however, it is of little importance7.
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It is, of course, true that in most legal systems customs is a
source of law subordinate to statute.®
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"In this period legislation and judicial precedent were merely regarded
as the means of creating new customs”.”
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"In a wide sense it includes all methods of law-making and therefore,
would take in judge-made law also"!?
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"Legislation may be described as law made deliberately in a set form by an
Authority, which the courts have accepted as competent to exercise that

function." !4
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"The constitution is thereby elevated to source of law superior to ordinary

Legislation."16
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"It was one of the cardinal errors of legal positivism that it limited its theory of
the source of law exclusively to those which we have termed formal source of

law". 1
SISV FROT S DY VY PRI SSTIZNT Y O -SC AP e

<~
¢

(1) Standards of Justice ~ (2) Reason and Nature of things (3) Equity
(4) Public Policies, Moral Convictions and Social Trends (5) Customary Law
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"The first problem is common and ubiquitous one in judicial administration and
a substantial amount of case law is available to illustrate its significance and

ramifications.">
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Every legal tradition from the Prophet, until the contrary is proved must be taken
not as an authentic or essentially authentic ...statement.... but as the fictitious expression

of a legal doctrine formulated at a later date (Schacht, 1950, p.149)38
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"As Muslims in the nineteenth century saw a threat to Islam in the west in
modernization, individual thinkers took to examining the state of Islam either adopting a
fundamentalist and defensive point of view or seeking reform or even rejecting Islam

outright"47
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A Text-Book of Jurisprudence, p.188
Salmond, Jurisprudence, p.137

:%@/ JTUS "Black's Law Dictionary=>los (3 "Source" 58 _F
"The origins from which particular positive laws derive their authority and
coercive force such are constitutions treaties, statutes, usages and customs. In
other sense the authoritative or reliable works, records documents, edicts, etc. To
which we are to look for an understanding of what constitute the law". (p. 1568)
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p.190, Text-Book of Jurisprudence, Al I .if,af b J = s g

5.

6.

Historical Foundation of Common Law p.11
Curzon's Jurisprudence, p.236
"(a) The custom must not conflict with any fundamental principle of the common
law; (b) The custom must have existed from time immemorial..., (c) It must have
continuously observed and peaceably enjoyed; (d) It must be certain; (e) It must
not conflict with other established customs; (f) finely, it must be reasonable.” (A
text-book of Jurisprudence p. 195.)
Denis, English Law, p.10

Hart, The concept of Law, p.47
Hampstead, Introduction to Jurisprudence, p.651
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"Ordinance may also be issued by the head of the Government in emergencies,

and although these are all examples of Law-Making, they cannot be called
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Legislation in the true sense of the terms". (Outlines of Jurisprudence by K.

Krishna p. 77)

11- " t’fufﬁwlul.:ou}(fu’liVVThe Law that has its source in Legislation is

called)Salmond's Jurisprudence, p.139, Law, or statute, or written Law. enacted

12 :é@;The Western Idea of Law , p.602
e o e U1 3o A A LS 36 Lot | U2 TE e

¢ .

"The U.K. Parliament has large powers about Legislation. The U.K.

A

Parliament is superlative institution for law making process--- No court

abolish the law of U.K. Parliament". (Principles of British Constitution, p.

104)
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(Dais, Jurisprudence, p.Zl:%uﬁ;JL&"'!(j:{uﬁ’
15. The Western Idea of Law, p.206-208

16. Bodenheimer Jurisprudence, p.330
17. E.Boden, Jurisprudence, p.334
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19. E.Boden, Jurisprudence, p.346

:lﬁ&lﬁulrd U+ "First Problem” & 3¢
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The first is the problem of whether justice may be regarded as a source of law

(E.Boden Jurisprudence, p. 350
21. Paton, Jurisprudence, p.230 ¢E.Boden, Jurisprudence, p.351
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36- "The words and deeds of the prophet may have been carefully recorded

in the beginning.” The political and sectarian factionalism of the
Umayyad period had permanently damaging effects on the growth and
authenticity of Hadith. Effective criticism from Muslim came too late ,
since it began only in the late second and third centuries. Forgeries ,
fabrications and foreign borrowings had altered and obscured the
original, small stock of authentic materials. The Encyclopedia of
Religion, 6:147.
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Encyclopedia of Religion. 6:249  _"<£

The followers of ancient schools with whom shafi " :ébl}'u’@'d Kestiin A

discusses consensus (Tr.iv, 256) define the scholars whose opinion are authoritative and to
" The Origins of Muhammadan Jurisprudence" "be taken into account, p.82

The Origins of Muhammadan Jurisprudence, p.82 -m

As regards the consensus of the community--- the prominent mutazilite Nazzam " AL
(AA J,%«Ufuzﬁ/,&d/&}@) " .considered it fallible
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The consensus of the scholars is different from the consensus of all Muslims on "

essentials. This last, in the nature of things covers the whole of the Islamic world but it
vague and general, whereas the consensus of the scholars is geographically limited to the

."seat of the school in question

The concept vex pouli, VOX Dei, embodied in a tradition which states My -or
people will never agree on an error, is not cited by Shafi in this form, a fact which perhaps

(UL JI#) . "indicates that it was circulated after his time

(Origins of Muhammadan Jurisprudence, p. 83-91  -OF
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