253 1:08(2019 #5-d12)1 3. K=

L}"MU\ uj;Lz.S\b L@_ﬁ)ijcuajﬁ\ V_l.:« uj ubjj‘m &_.)\JW‘ 2>
* 36 A alal
T Gl g b Lol
Abstract

Possessors of Obligatory Share in Islamic Law of Inheritance- A Philosophical

Approach (A Comparison with Pakistani Law)

Being a comprehensive code of life, Shari‘ah offers directions in each and every
aspect of life, above all, the one which is related to family matters. Inheritance, as one
of the most central concept of family law, is minutely discussed by the Holy Quarn
and Sunnah; where various shares are prescribed for the relatives of a deceased.
However, these shares are not awarded arbitrarily without an ample application of
wisdom. Owing to this fact, the share of a deceased’s relative is backed by a specific
philosophy. Such philosophies are, indeed, expounded by the classical Muslim fugaha
in their remarkable works. Unfortunately, such philosophies can be hardly found in
the available contemporary research literature of Islamic law. Because of this reason,
and many others, the western scholars often criticize, without having any knowledge
of such philosophies and wisdom, the inheritance law of Islam, mostly, for its
discrimination between the genders. The Pakistani law, predominantly, the law
related to inheritance, too, does not take into account such philosophies in terms of
discussion. The present research endeavor, therefore, aims to point out such
philosophies, scattered in the work of classical Muslim jurists and scribed them, at the
same time, in the easiest possible way. Findings, herein, show that share of each
relative, in Islamic law of inheritance, is backed by a particular philosophy-based on
the principle of justice and equality. Moreover, discourse analysis, one of the most
key methodologies of qualitative research, is followed in the present work for the
investigation of the issue.
Keywords:Shari ‘ah, philosophies, inheritance, fuqaha, Pakistani Law, share, relative
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“Islamic scholars hold that the original reasons for these difference is
the responsibilities allotted to spouses. Ahusband in Islam must use his
inheritance to support his family while a wife has nosupport obligations.
Additionallyin, Arab society traditionally..the man paid a gift to his wife
or her family upon marriage, rather than the opposite, placing a
financial burden on men where none existed on women..... but changed
materially by Islam. .... It can also be deferred thereby reducing the
burden if the husband is unable to afford the requested dowry at the time
of the marriage. The wife can defer it till a stipulated date or it can
become a debt on the estate when the husband dies and give their
dowries willingly to women (as an obligation), but if they, of their own
accord, remit a portion of the dowry, you may enjoy it with pleasure.*’
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“Souaiaia claims that the Qur’anic exegetes provides a number of

justification: First, they said that women did not have to fight in wars
and work outside to provide for the family. Men did:They fought more
and worked more and he who works more and spends more (on the
family) is in greater need for more; hence, the larger share in terms
of inheritance. Secondly, they argue, men are more complete and
more qualified to hold religious and political positions.Therefore, he
who possesses such traits is deserving of more awards .It is widely
argued that the right to inheritance is justified by the double shares
for men because of man’s greater economic responsibility in the
family system (Shah, 2006). He claims that these justifications are
based neither on primary, nor on secondary sources of the Shart ‘ah,
but rather on deductive reasoning to ‘justify their understanding of
the verses dealing with inheritance.”
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“Many justifications advanced by Muslims (men and women) regarding

the half share in inheritance rights for women the following may be
mentioned as the most repeated:

a) women are not providers for households, while men are; hence greater
burden requiring greater share;

b) Quranic injunctions do not require a Muslim wife to share her
resources with her spouse or spend it on household expenses even though
the husband may be destitute. On the other hand, a wife may seek a decree
for dissolution of her marriage on the grounds that her husband is
incapable of, or will not maintain her;

c) a husband is required to pay his wife a sum of money or other property
as dower as part of the marriage contract, therefore in addition to her half
share in inheritance, she also receives a further share as dower.>®
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47. Zafar Igbal kalanaury, law of inheritance in Islam, Brill Academic, Publishers. pp. 106—
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Carroll, Lucy. "The Muslim Family Laws Ordinance, 1961: provisions and procedures—a
reference paper for current research.” Contributions to Indian Sociology 13, no. 1 (1979):
117-143
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61cCarroll, Lucy. "The Muslim Family Laws Ordinance, 1961: provisions and procedures—a

reference paper for current research.” Contributions to Indian Sociology 13, no. 1 (1979): 117-
143.

62Ali, Tazeen S., And Nasir Khan. "Strategies and recommendations for prevention and
control of domestic violence against women in Pakistan."Journal of Pakistan Medical
Association 57, nol (2007):27

63 . & WS o LVl paill s Islam shall be the state religion of Pakistan. And steps shall be
taken to enable the Muslims of Pakistan, individually and collectively, to order their lives in
accordance with the fundamental principles and basic concepts of Islam and to provide
facilities whereby the may be enabled to understand the meaning of life according to the Holy
Quran and Sunnahon (Constitution of Pakistan, 7973 ,Article 2)

64415 )lall s Whoever commits gatl-e-amd shall, subject to the provisions of this Chapter
be: (a) punished with death as gisas;(b) punished with death or imprisonment for life as
ta'zir<punished with imprisonment of either description for a term which may extend totwenty-
five years(Pakistan Penal Code,1860¢ Sections 300-302)

65 . 138 s a3 alal¥ls el It is expedient to revise, amend and consolidate the law of
evidence so as to bring it in conformity with the injunctions of Islam as laid down in the Holy
Quran and Sunnabh.

(Qanun-e- shahadat order 1984)

66The competence of a person to testify, and the number of witnesses required in any case
shall be determined in accordance With the injunctions of Islam as laid down in the Holy

Qur'an and Sunnah
(Qanun e shahadat Order 1984 <Article 17)



