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Abstract

As subject of human rights evolved, different jurisdictions across the world
recognized incarceration of an old age and terminally ill prisoner without
providing proper health care constitute inhuman and degrading treatment.
Besides, confinement of afore mentioned group of prisoners is not required
because they pose less risk to public safety and security. On the subject, Pakistan
Prisons Rules 1978 permit prisons authorities to submit the cases of serious
illness, old age and infirmity to the Provincial Government to consider for
premature release of the aforementioned categories of prisoners by exercising its
power under section 401 Cr.P.C. However, enactment of the Qisas and Diyat
Law restricted the power of the Government to suspend, commute and remit
sentence of a prisoner, sentenced in offences of murder and hurt, subject to
consent of legal heir of deceased or victims. Simultaneously, medical science
faced difficulty to provide hard and fast definition of terminally ill and old age
person. In view of the foregoing legal and medical complications, the Punjab
Provincial Government seldom exercised this power. Resultantly, old and
terminally ill prisoners are not granted premature release on compassionate
grounds. This research paper attempts to analyze legal, medical and social
complications surrounding premature release of prisoners from Punjab Jails.
Keywords: Criminal Justice, Human Rights, Compassionate and geriatric release
laws, Section 401 & 402-C of Cr.P.C., Power of Ulul Amr to pardon in Islamic
Polity

(1)Introduction

At the outset, it is important to define related terminology and
rational for premature release of prisoners. Compassionate release is
defined as: ‘[The] release of a terminally ill prisoner to a hospital, hospice,
or other healthcare facility’." The term responsibility means: ‘[That] for
which one is answerable or accountable; a trust, duty, or obligation’.?

" Assistant Inspector General, (Judicial & Legal), Punjab Prisons, Lahore
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International human rights guideline on the treatment of prisoners and best
practices in different jurisdictions across the globe recognize two
categories of the prisoners who qualify for premature release including old
age and terminally ill prisoners. It is argued if old age and terminally ill
prisoners do not get medical care, the prisons authorities are obliged to
grant premature release on humane ground.® Eligibility of premature
release comprises two complementary but distinct components medical
report and administrative approval’.4

2)Rationale for Premature Release under International

Human Rights Law

As human rights approach to prisons administration evolved, the
issue of the needs of medical care of terminally ill prisoners and very old
who have high risk to die inside prison saw paramount importance. It is
one of the obligations of national authorities to provide health care
facilities to prisoners especially serous ill or terminally ill prisoners.® The
right of medical care is treated as fundamental right based on right to life.
The legality of premature release of old and terminally ill prisoner is based
upon two main principles. Firstly, no prisoner is ‘subject to cruel, inhuman
and degrading treatment’.® In this regard, International Covenant on Civil
and Political Rights and Universal Declaration of Human Rights prohibit
to put any person under torture or duress.’ Besides, Nelson Mandela Rules
for the treatment of offenders reiterate that prisons authorities must not put
any prisoner under any kind of torture under all circumstances.® Death of
terminally ill and old person is not justifiable in jail as a part of their
punishment.

Secondly, physical vulnerabilities and fragile health status may
alter the justification for imprisonment. Criminal justice system in vogue
across the world recognize four theories of punishment retribution,
rehabilitation, deterrence and incapacitation. The confinement of person is
not relevant who is ‘cognitively impaired’ to be aware of punishment. At
the same, incarceration of person who is too sick to participate in
rehabilitation, or too functionally compromised to pose a risk to public
safety does not in conformity with the four principles of justifications for
incarceration.®

Thirdly compassionate release programs envisage to reduce
financial burden on national exchequer and allow the prisoners to die with
dignity amidst their friends and relatives. ° The premature release of
terminally ill prisoner aims at providing opportunity to get release from
unique and ‘isolating environment of prison’.** In fact those old prisoners
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who need extra medical care should be prioritized and considered for
release on compassionate grounds.*

Last but not least, one of the main objectives of prison system is
not to incarcerate old age or terminally ill persons.™ In fact, many studies
on the topic have reflected that old age reduces the rate of recidivism."
Owing to less security risk and least possibility to commit offence again,
older prisoners deserve more for early release than younger offenders."

3)Case law on premature release

Different courts across the globe has maintained that seriously ill
or dying prisoners in detention violates the right not to be subjected to
inhuman or degrading treatment and punishment. The European Court of
Human Rights in Keenan v. UK observed that inadequate medical care,
including mental health care tantamount to inhuman and degrading
punishment.*® In Price v. UK, the Court maintained that hard conditions of
imprisonment enhance pain and misery to disabled persons which
tantamount to inhuman and degrading treatment under Article 3 of the
European Convention.’

In Mouisel v. France, the European Court of Human Rights held
that confinement of serious ill prisoner without proper medical care
tantamount to inhuman or degrading treatment.*® In conclusion, the Court
considers that the applicant became victim of inhuman and degrading
treatment because he suffered from cancer during his detention.™

In 2004, High Court in Pretoria, South Africa, provided relief to
prisoner sentenced for fifteen years for the offence of armed robbery
because he suffered from chronic leukemia. Doctor predicted that the
prisoner will not sustain more than three months. The Court observed: his
continued incarceration violates his human dignity and security, and the
very punishment itself becomes cruel, inhuman and degrading’.?’

On 27.07.2018, the August Supreme Court of Pakistan, directed all
the Provincial Governments to ‘take appropriate steps for release of
terminally ill prisoners in accordance with proper rules and standard
operating procedures (SOPSs) so that such persons are released on the basis
of a structured procedure rather than anybody’s whim and caprice and in
an arbitrary manner’.?! In 2019, Islamabad High Court in Khadim Hussain
vs. Secretary, Ministry of Human Rights, Islamabad reinforced that
prisons authorities must exercise their power to take steps to reduce
physical hardships to save life of prisoners. In this regard, the court
observed that ‘it is the duty of the latter to ensure that a prisoner suffering
from a serious illness or disease is not only provided with the highest
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attainable standard of health services but, in exceptional circumstances, to
suspend the sentence by exercising powers vested under the Prisons Rules
read with section 401 of Code of Criminal Procedure(Cr.P.C).”%?

On 08-01-2021, Calcutta High Court in suo moto case observed:
‘We are of the view that a prisoner suffering from terminal illness should
be treated with sympathy and should be permitted to breathe his last in the
comforting company of his family and friends, if, and to the extent,
possible’.?® The court ordered the state government to implement the order
make necessary amendment in Jail Rules without loss of any time. The
Court alarmed that during the delayed process of amendment in rules,
‘many or all of the (terminally ill prisoners) TIPs may die in jail in
desolate and very unhappy conditions without the minimum human
dignity’.24
4)Discussion on Issues and Challenges of Premature
Release of Prisoners

Comparative study shows that many countries have introduced
provisions in its statutes to provide benefit to the prisoners on the ground
of illness and old age but they are not being widely utilized.® The
following issues and challenges have been identified in the premature
release of prisoners.

(A) Definition of terminally ill and prediction of period of life
expectancy:

Though different systems in the world have defined terminally ill.
In fact, it is a big challenge for the medical science to predict exact period
of life expectancy of persons diagnosed with disease terminating to death.
Many jurisdictions have defined prisoner as terminally ill if diagnosed
from fatal disease and expected life is less than 6 months.?® The early
release regulations of Scotland permit to consider the cases of those
serious ill prisoners who are diagnosed with period of life expectancy less
than three months.”” UNDOC publication refers terminal illness to a
situation wherein no possibility of improvement in the disease culminating
to death.”® Coyle maintains that ‘any diagnosis made or advice offered by
prison medical staff should be based on professional judgement and in the
best interests of the prisoner”.?

One of the challenge of medical science prognosis is difficult to
spell out accurate period of life expectancy for the prisoners suffering
from advanced stage of diseases of liver, heart, and lung. Even prediction
in the cases of prisoners suffering from cancer is not accurate because it
degenerates during the last weeks of life. Sometimes prisons authorities
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and government confront paradoxical situation due to prognosis of
terminal illness. A delay in compassionate release of an eligible prisoner
may cause death inside the jail before the completion of process of grant
of remission. On the other hand, if prisoner is released too early, and
prisoner survived longer than expected may call in question the credibility
of prison authorities and medical prognosis.

On 20-08-2009, Scottish Prisons Service released Abdel Baset Ali
Mohmet al-Megrahi, 57-year-old convicted for charged with offence of
the Lockerbie bombing, from Greenock Prison due to diagnose with
terminal prostate cancer.®® The prisoner survived nearly three years after
his date of release from prison against the period of three months as it was
predicted by medical report. Consequently, both in the country and abroad
many raised questions on the genuineness of process of compassionate
release on medical rather attributed it as a release on political, economic
and diplomatic ground. In Scotland, ‘opposition parties in the Scottish
Parliament heaped criticism onto MacAskill’.** The US president Barack
Obama criticized the decision of release as ‘a mistake’. At the same time,
some US victims' families showed resentment on decision of premature
release of perpetrator of crime of terrorism. On July 8, 2010, four US
senators requested Government of United Kingdom to probe into early
release of Megrahi. On the other hand, Kenny MacAskill, defended his
decision in his book in accordance with prevalent Scottish law and the
recommendation of medical report.*?

Pakistan prisons rules contain no definition of the word terminally
ill or serious illness. For the utility of prisons authorities in Pakistan, it is
requisite for premature release that medical board should report with
period of life expectancy as well as functional decline. In this regard, any
miscalculation lead to multiple risks in society like Pakistan which
characterized with a deep sense of revenge and family feud.
(B)Procedural Impediments

It is a challenge for the prisons authorities to chalk out standard
operating procedure for a compassionate release that should not be
bureaucratic enough resulting in the death of patients in prison during the
course of fulfilling its formalities. In context of Pakistan, the process of
premature release involves approval of five offices of provincial
government including Superintendent Jail, Medical Superintendent of
DHQ concerned, Inspector General of Prisons, Home Secretary and the
Chief Minister. If the petition for premature release is not actively
persuaded by relative or friend, the probability of delay cannot be ruled
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out. In this context, it is prime obligation of the prison authorities to chalk
out comprehensive policies dealing with programs on compassionate
release to provide relief to terminally ill and elderly inmates. The
government should make rules and procedures for premature release of
prisoners that must be flexible enough to conclude without involving delay
for a long period.*®
(C)Terminally ill prisoners who are without their families

The dilemma for the prisons authorities for those persons who are
terminally ill and their families are unwilling or unavailable to care. In
case of elderly persons, they may not have a ready-made support network
when they return to society.® In these cases, ‘residential placement is not
an option, prisons cannot parole an individual to the street’.® On the other
hand, confinement of such prisoner in jail had impact on terminally ill
prisoner due to unique settings of jail as well as staff. The factor of
mistrust among the confined inmate, prisons staff and medical staff
complicates the situation. This mistrust leads to surge difficulties on both
sides, including despondency and frustration in a terminally ill inmate and
anger and lassitude in prisons staff.*
(D) Definition of old offenders

To improve the procedure and policies for the health care of the
old persons in prisons, a uniform definition for “older offenders” is a
prerequisite.”” Time and again, correctional health care experts have
underlined need to reach a consensual definition.®* Gerontology literature
reckons 65 years as thresh hold to define old person, whereas the United
Nation considers 60 years as baseline.” Classification of older persons
have further sub classification into young-old (65-74 years), the middle-
old (75-84 years) and the oldest-old (85 years and older). However, there
is no consensus on the age of ‘old’ prisoners.* Likewise, in Pakistan, no
statute defines old age that qualifies to grant of premature release.
However, the President of Pakistan provides total remission to those
prisoners who have undergone one third of their total sentence but not
sentenced and convicted in offence of culpable homicide.*' In 2020,
almost 101 years old prisoner, sentenced for the offence of murder, was
passed away in District Jail Gujrat despite the fact he filed petition in the
Lahore High Court for premature release on the ground of old age. The
Government took the plea that the sentence cannot be commuted, remitted
or suspended without the consent of legal heir of deceased family under
section 402-C of Cr. P.C.
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(E) Hybrid Criminal Justice System in Pakistan

Pakistan confronts specific challenge for premature release of
prisoner due to its hybrid criminal justice system -common law and sharia.
The Constitution of Pakistan binds that no law can be implemented which
is repugnant to the Quran and Sunnah’.*? Pursuant to this objective, the
Constitution of Pakistan mandates the Islamic Council to advise the
parllament to bring existing laws in conformity with injunctions of
Islam.”®* Besides, the Federal Shariat Court is empowered under the
constltutlon to examine any law or provision whether repugnant to Islamic
injunctions.** As a part of the process of Islamization, Federal Shariat
Court held in Habib-ul-Wahab Alkhairi and others vs Federation of
Pakistan that provisions of section 401, 402, 402-A & 402-B Cr. P. C.
containing powers of Provincial and Federal Government to suspend,
commute and remit any sentence, are repugnant to the injunctions of Islam
being not in consonance with the Holy Quran and the Sunnah.* The
Fedral Shariat Court, therefore, directed the Federal Government as well
as Provincial Government to add a proviso to the relevant sections that
such power shall be exercisable only if the offences related to Haq Allah
liable to Ta’zir and that too ‘in the public interest’ as guided by Shari’a.*®

Since the promulgation of Qisas and Diyat Ordinance in 1990,
section 402-C of Cr. P.C. restricts the powers of the Provincial
Government and Federal Government to commute, remit and suspend the
sentence of a prisoner who are convicted for the offences including hurt
and murder (Chapter XVI of the PPC without the consent of victim or
heirs of the deceased or victim.*” In this regard, corresponding
amendments were made in section 345 Cr.P.C whereby offences
mentioned in Chapter XVI of PPC were made compoundable with the
consent of the victim or the legal heirs of deceased.

There is general consensus among religious scholars that head of
State (Ulul Amr), or his Governor may in best interest of public exercise
his power to pardon, remit and commute sentence of convict who has been
prosecuted for an offence liable to 7a zir. On the other hand, ruler or head
of state is not empowered in matter of Hudood, Qisas and Diyat.*® Abdul
Qadir Awdah, Egyptian judge and jurist, who himself remained death row
prisoners during the reign of Jamal Abdul Nasir, explains in his treatise
that power of a ruler to walve off a sentence is subject to injunctions of
Quran and public interest.*® Prosecution cannot be drawn in an offence
Ilable to Qisas except by the heirs of murdered or the victim in case of
hurt.>® Ruler is authorized to withdraw from prosecution of a person who
is tried in an offence liable to ¢a zir whether before the charge is framed
against him or after that, if it is irk public interest.

Apart from hudud, gisas and diyat, the bulk of criminal law is
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linked with the right of the community. On the subject, the government
can make agpropriate legislation without violating ‘substantive principle
of shariah’.>> This is called the siyasah jurisdiction of the government.
In the opinion of Cheriff Bassiouni Islamic criminal justice is based on
siyasah, ‘a great deal of it 1s open to the input and influence of judicious
policy (siyasah shar zyyah)

Siyasah is not in violation or above the shariah but is in
conformlty W|th the guiding principles as dictated by God and his
messenger.>* It is power that rests with rulers to promote and safeguard the
objective of shariah.”

Keeping in view, the higher objectives of Islamic Law, the Hanafi
jurists acknowledge this right for the ruler under the doctrine of siyasah.
Thus, for instance, they allow him punish a habitual offender who has
committed murder even after the heirs have agreed to forgive him with or
without payment of compensation. There are many other aspects of this
authority of the government and it is worth noting here that throughout
Muslim legal history, this doctrine of siyasah played an important role in
the admlnlstratlon of justice. The ganun of the Ottoman Sultans was based
on siyasah.”® So was the Diwan-i- Siyasat established by the Sultan of
Delhi.’ In Pakistan, we have revived this doctrine in Section 311, which
mentions this rule using the broader concept of fasad fil arz.

5) Recommendations

Under Islamic jurisprudence, it is clear that government may
suspend the sentence of terminally ill or old person to grant a premature
release who are sentenced and convicted as Tazir. The question arises
whether the Federal or the Provincial Government may suspend, remit or
commute sentence of a convicted prisoner on the compassionate ground,
who have been sentenced and convicted for the offence of murder and hurt
without seeking consent of legal heirs of deceased or victim. This research
makes the following recommendations:
(a) The Government may file a reference to seek advice of Islamic Council
whether the Government is empowered to suspend sentence of terminally
ill or old persons who are convicted in the offences under Chapter 16 of
PPC without the consent of legal heir or victim ; (b) Establishment of
Independent Standing Medical Board on provincial level to advice on
palliative medicine, geriatrics, and correctional health care; (c¢) Pakistan
Prisons Rules need to be amended dealing with release of prisoner on
compassionate ground due to infirmity and old age; (d) The procedure for
the release of prisoners must include transparent method of risk
assessment. It also includes a clear criterion for eligibility for premature
release in case of old age or serious illness; () The criterion for premature
release of convicted prisoners must include the concurrence of the
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Appellate Court if appeal of a convicted prisoners is pending with the
Supreme Court or the High Court; and (f) the process of review of
application submitted for premature release should not be too lengthy. A
time limit must be reflected for the disposal of application by Home
Department and Punjab Prisons.

(6) Conclusion

In line with international instruments on the treatment of prisoners
and human rights approach to prisons administration, two categories of
prisoners namely old age and suffering from terminal illness must be
granted premature release on the two major grounds: Firstly, prisons is not
a place to keep such persons who do not pose any danger to the society;
secondly, confinement of a terminally ill and an old person without
treatment tantamount to torture, inhumane and degrading treatment. Like
other jurisdictions in the world, Pakistan has also provisions in its statute
to grant premature release to old and terminally ill inmates. However,
these provisions have not been exercised due to multiple reasons which
may be enumerated as: (a) lack of unanimous definition of terminally ill
and old age; (b) issue of exact prediction of life expectancy of terminally
ill prisoner by medical science; transparent and clear eligibility criteria for
grant of premature release; restriction on power of Provincial as well as
Federal Government to suspend, remit and commute the sentence of
prisoners who are sentenced against offences of murder and hurt (Chapter
Sixteen of Cr. P.C.) without the consent of legal heir of deceased family or
victim.

The paper concludes with the recommendations: (a) Government
of Pakistan should seek guidance from Islamic Council to provide relief to
prisoner who are sentenced for the offence of murder and hurt; and do
necessary amendment in Pakistan Prisons Rules that envisage a clear
eligibility criteria for the premature release with time line.
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