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Mandatory will; a Critical Study of the Modern Legislation in
Muslim Countries, Section 4 of the Muslim Family Laws
and Judgments of the Higher Courts
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ABSTRACT

With the start of the codification of Muslim Personal Law in the Muslim
countries, the question of exclusion and deprivation of orphan grand-children
of the deceased from heir ship has gained importance. Bringing of section 4 on
statute book was the result of the recommendations of the Commission on
Marriage and Family Laws 1956. It was based on so-called ijtihad which
caused confusion in the Islamic law of inheritance. Hence by declaring the
section 4 repugnant to the injunctions of Islam, the Federal Shari‘at Court
observed that the concept of “compulsory will” is an appropriate alternate to
this problem. The court explains that making a will in favor of orphan
grandchildren out of an estate of grandparents to the extent of one third would
be very plausible solution to meet the socio- economic problem. The article
aims to elaborate the concept of making of a will specially wasiyat wajiba in
favor of orphan grandchildren. Various juristic opinions, rulings and legislation
of Muslim countries have been analyzed in this regard. Majority of jurists are
of the opinion that the making of will in the said case is only recommended and
not mandatory. However according to some jurists it is mandatory. In this
condition the legislative body may take steps to amend the law so as to bring
the said provision in conformity with the injunctions of Islam.

Key Words: wasiyat wajiba, Muslim Personal Law, Section 4, Orphan Grand-
Children
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West Punjab Muslim Personal Law (Shariat Application Act 1948) (Act IX of
1948)
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"In my opinion if the principal laid down in this bill is in accordance with the
Shari‘at, it is unnecessary, or if it is against the Shari‘at, it is invalid">
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“The commission was composed of three men three women and one
religious scholar (to represent the ‘ulama)™
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“It may be stated that all the decisions of the commission in respect of
these questions were unanimous except that Maulana Ehtishamul-Haq
Sahib has dissented from opinion of the remaining members of the
commission on three or four points. The opinion of the Maulana is
embodied in his note of dissent which is appended to this report.”
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“The Muslim Family Laws Ordinance, 1961, is utterly un-Islamic.
It is against the Holy Quran and Sunnah. It has dared to aimed the
Qur’anic law to the extent of irtidad and its existence is a shur, a
blot on the glorious name of Islam and our Islamic country. Such a
legislation or even its name need not be protected. Let us clean the
blot altogether by its total repeal”.’
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To sum up we are of the considered opinion that section 4 of
Muslim Family Laws Ordinance is against the injunctions of Islam
and it should be repealed...
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In view of the fore going discussion we hold that the provision
contained in section 4 of the of Muslim Family Laws Ordinance,
1961, as presently in force, is repugnant to the injunctions of Islam
and direct the President of Pakistan to take steps to amend the law
S0 as to bring the said provision in conformity with the injunctions
of Islam. We further direct that the said provision which has been
held is repugnant to the injunctions of Islam shall cease to have
effect from 31st day of March 2000.
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