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British Colonial Encounter with Shar┘‘at: 

Nature and Effects—An Appraisal 
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ABSTRACT 
 

In this article, an attempt has been made to relate 

complex legal issues of Pakistan with her late Mughal 

and Colonial legal heritage. By exploring 

predicament of Islamic/Muhammadan Law through 

a historical lens, the author argues that any 

endeavour to revive Islamic law, aligned with the 

demands of contemporary world, shall fall short if it 

fails to appreciate the colonial phenomenon that 

affected its very nature. The study reveals that the 

British attempt to codify and adjudicate Islamic law 

along with their introduction of new legislations 

were meant to gain more and more the control on 

the subjects of the conqured territory.  Finally, some 
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areas are also identified where further academic as 

well as judicial deliberations are needed. 
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١٤٣ 

  

       دور  د ات ۔  :آ    اور ا

ہ     ا
  

   خ ا
  

م  ہ ا    اس دور   ا     ڑ     ا  ا    اور  ر        دور  د آ

 ا ہ     را ں        ۔ اس دور ں            س   ج دارى   ن   

      د  و      اور      ر  روا   زى  ن  ى  ۔          ن    ا  اورد   ا  

 و  ر    را   ۔  ۔            اور اس    و       م رواج    ا  اب ،      

ن  و  ،   را    د ن اور   دور ،    ا د    ى    ۔    ن مِر ح     

   ا   ر          اور و   ن   ۔        ر    ن    ن  و       ا

آ       ۔    وع     دور  د  آ وہ اس        ت    ن     دور   د

۔ ا        رات    دى 

   ا         م       اس       ور ال           آ د   و ن 

   دا  ا  ؟       آ   م،ت  ںّ،   دا  ۔    ر             ن    اور 

            دہ ان  ،  آ   د     ۔  را ا  ت  ت  اور     اور     

  ر   ر   ن   م            ۔  آ ر  د         ر آ    ہ

۔ وش      ا        ا

ع     ا        و     ا   ر    ت ا          دور  د  آ

                                                             

و   خ   ر /ا ن، ادار   و  د۔ہ  م آ ، ا  ور    ا ا  ا  ، ت ا    
(tanveerahmad@iiu.edu.pk)   

رى    ار         وو  ا  ا  ز  اور   ا     ڈا  را   ت   ر        ،

  ۔ ذ        ا      دارى را

د.……… و  م آ   ٣ :رہ          ٥٧:                                                                 ا



 
١٤٤ 

   را ۔   ر  دم   اردو ن  ز   ع      اس              ذ    ا ۔

 اى/ر ع  و م  دى    ۔ اس     ر      ا         ا     )١(،ر  

۔ۂ دا     ر  ار  اور ان  ا        

م           و ز   آ  دور  د   آ
ن     ) ( ا  ر ود    ن             ے ر      

  ر            اور     د   و  ور ر      اس  ن ا     —۔  

   آر      اور  —ں     ر             ں         ا  

 و   دآز         ہ   آ     م      ر    ر   ۔     ر   د       ا

 ۂدا  ر ر     ا   م    ذ   اور ا ران   ر م د ا          ں  م     

    ل  رت    ن  و   ؛۔   ں  ذ ران    ن     دار   ذ  اور ، 

 ا     ى  ى  ى   ل      ار   ا ى ن  ى    رو ۔ ا  ر م   

۔     ل اب  م       ر     ار  ى ا    ا       )٢( ا

ا  د ں  ا       رے ج دارى ، دور      ا     ر  ،           ا  

       ور ں  ن        ۔   ذ     م   ا         ں  ںرا  ا ں     

  و           ں       را ں   ان  ن  و      ۔  ں   را ا ۔ د  

۔              را ا    اور   د   )٣(ت 

                                                             
1– Michael R. Anderson, “Islamic Law and the Colonial Encounter in British 

India,” in Islamic Family Law, eds. Chibli Mallat and Jane Connors (London: 
Graham & Trotman, 1990), 205-223. 

  :د  –٢
 Alan M. Guenther, “Syed Mahmood and the Transformation of Muslim Law 
in British India,” (PhD diss., McGill University, 2004), 1.  

٣–      ؛ 
John Strawson, “Translating the Hedaya: Colonial Foundations of Islamic 
Law” in Legal Histories of the British Empire: Laws, Engagements and Legacies, 
eds. Shaunnagh Dorsett and John McLaren (Oxon: Routledge, 2014), 158. 
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د    آ   ز اور   آ   دور  
ل ز  ہ آ    دور  د  اس )٤(،آ ا  اور    ار   ا        ا  ا   ر اور اڑ

   را            م  ۔     ز  ٹ ١٧٥٧ آ  را  (Robert Clive)  ء   

 اور اس   و اج ا اب        ا             ل     دى اور    اج   ا

ا       ل    ۔  آ  د                ا اب ا  ا   ل   دوم ،  ہ  ہ         

  ں  ۔   ر      ہ  ى۔     ا ں        اج   ا اب     اور اودھ   

     ا     ہ     اور      رش زور     وہ      رت     ا  ر ن       ا

ا اور ؛       ا ۂ ا      ر اور اڑ ل ،    رو        د  ان” آ   “د  ا ر     دوا

     ا  ا  اور     آ      وا   ل  رت          ۔ ا  دے دى      ا

م    ہ     را   ۔  ر وف          د    ا ان     ر

                                                             

 ا  –٤  ران    ) ء١٦٠٥- ١٥٥٦ ( ل  ر د    ا     دور  ر ار      ا   ر    

  ۔   ١٥٧٦       ا ۔  را  ن  ہ داود  د ى   آ ں                  ر        ء 

 ز ت  اور  و  ) ء١٧٠٧(      ں  ے   دو   ۔  اس       ا     ل   

  ل   ا   دارى      ۔ اس  ج، ٨٠١١٥٨  دہ  ار اور ٢٣٣٣٠  ۔  ٤٢٦٠  د ر    

   وہ    ۔  ہ    ہ  د   ر   دو ا   ا  اور د  وہ      ر              ى   ا آ

ا۔ ر  اب  دار    ىاس     دار    ۔           ،  ت  و     اور د      و م   

     ١٥٧٩  د  ہ  ر       اور اس  ل     وز   ے دار    ۔ اس        ہ   ان   د     ء

ل ل ۔   و ف اور، ارى      رى ر    ر    ا ان ا ۔  د    ذ ان   د   ت    ا  د

      ہ    ان   د ى    ۔  ا      ) (  ان(اور دو   ) د    ر ازن 

رى      ر اور اڑ ل،  ان    د ن         ۔   ر دار ادا    ى    ا  وع    ازن          

    ں  ن   ان    ۔ د     :   
F. D. Ascoli, Early Revenue History of Bengal and the Fifth Report, 1812 (Oxford: 
The Clarendon Press, 1917), 3 and after.  

 د        ا: اردو   ،)( ر    ارى وروداد   ر   ا  ا  د( ء١٨١٢ل  د  :رآ

ردار         ۔)ء١٩٣٤، ا
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لا ۂ             د    آ    ارى ا  ز  ا      ا    

  ل  رت                اور اس  د وع    ل   ا رات  وع ا    ۔ آ

   داغ  م       ا      اس       آ  اڈا   ن      درا   ا۔  ر     ، 

۔ ا     ف  ہ      را ن  و  اور ا   

  دى   آ   ن     ا  را ن  و   ر  دور    ر     وہ  ں آ

   :ں  در    زى ،   ن   ا       در ن  ذ اور   و   ا ۔ ان ،  

   دور  د آ           م و      اور ا ا   ادب      د    ر     ا ں  روں 

نا      ل      دہ ،م       د ن اور  و  ا    ۔ ذ س   ا   م    

۔      ہ     ر   ے 

١–     در       
  در         ن     ا  را ن  و        دور د آ  ى    ا  

۔    ا    ١٧٧٢       ا ا      دارىء ى ج         ت   ا  د  اور

   د وع    ت    ن ،  اور   ز ن      ۔  )ت اور(    آ  

      ا   ن  و    ا    ن    رے           ز  وہ       

۔  ہ    آ رات  ہ     را ں  رات    رے    ن    روں     ا   وہ ا    اس 

ا  ا       م د ا     ا    ا ان  ہ ا ت            ر  م ا ۔ ان  را     د 

۔  )٥(          ل  رت     اس  ۔              ى ا ل  رت     

م       ۔             اس      ں   ا   ر     ن  و  

ں   وہ        ۔ ا آ     ف    ر     )٦(م اور 
                                                             

 د  –٥ ر    ل  ڈ ا:    ڈ ا  )David Anderson(ر         وا  آ         ،

۔آ     ر

٦–     ںں   ا       اور  )ء١٦٢٠–ء١٥٦٠(  وع  م          ى   ا    ١٧٦٨  ء 

ر ڈو  م )Alexander Dow(ا      History of Hindostan ۔      وں   دو  ان     

  ى ا  دو ى ١٧٧٠اس  ۔     ، ء  در    ر    د    ،  ۔   اس ١٧٧٢        ء 



 
١٤٧ 

ى            در          ش                  ران  ا

 وہ       ِ   ز ۔      ہ   آ ن      رے        ر      اس 

      ان    ب   ا     ن  ى اور ا، ا   وى   ذ    ا   ۔ ان 

  ےر     م      اب د   ال   اس      ؟ ذ   ں           

     اس   ان     ا     م    د آ     ا ہ     را        (س  ں 

و    اور نؤ    و        ) ں      ر ار     ى   ا   ر    

”“ )Equity(    ں   ں۔       دم   ل    ر        ل  Warren(  وارن

Hastings(   ا و  ن اور         ان      ں      ن ؤن         ان    ں 

  ت        )٧(؛ ر   ا    ا ںاور  ا        ز   ڈا ار ،   ا      اس 

    ن       و   ت   و    ”ر       ا    ن   اس    وں      ن  و

      ك            س و    ان         اس     اور      )٨( “۔ ... وہ 

              ں اس    ا  اس      ں      ا      

ں  ں   ر  ف    وں  ازن ا          ،  ں      ے      ا  

۔   ر     ا  ذ      

                                                                                                                                                       

وہ  ون ١٧٨٣    ا      )Francis Gladwin(ء   ى   ا ى   ا  آ   ،   ا    

۔) ء١٦٠٣ –ء١٥٥٦( دور  ت     و رے      م     
7– “[A]ll suits regarding inheritance, marriage, and caste, and other religious usages 

or institutions, the law of the Koran with respect to Mahomedans, and those of 
the Shaster with respect to Gentoos, shall be invariable be adhered to.” See 
William H. Morley, The Administration of Justice in British India: Its Past History 
and Present State (Calcutta: Williams and Norgate, 1858), 177. 

8–  “[I]t would be a wanton tyranny to require the obedience of Indians to other 
laws of which they were wholly ignorant and of which they have no possible 
means to acquire knowledge.” See Ludo Rocher, “Indian Response to Anglo-
Hindu law,” Journal of the American Oriental Society 92, no. 3 (1972): 419-424; 
M. P. Jain, Outlines of Indian Legal History (New Delhi: Wadhwa & Company 
Nagpur, 2005), 97; Roland Knyvet Wilson, Anglo-Muhammadan Law: A Digest 
(Delhi: Akash Deep Publishing House, 1988), 25. 
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    در    ہ       ذ     ى و  ، دو    ا   د  ے داروں آ    

  ف  ف اور    ا   ف   ا د     ر اہ را   ن        ان     ۔     

ان  ا ا      اس و  ذ —م     آ           ہ       ن    رے     

        ں  —       ا      دور    ا ں  ۔  د  م ا         

    ۔ و   ت   )William Jones(   ا         و  ا         ن 
م   اور    ع   ر ف    اد  ن دان ا ن    ا      ں   ت    اب      ان 

 د ر ان    ا    دارى اور      ظ    ؤ  د  وہ  ض     اور ا ۔           

۔      رٹ   ر ں  ف ان آد                     ا     ،  )٩(  

 ا   ر   ى   ا  (Charles Hamilton)   ر  ا ں    از   

:  
ر   ا ر      ات  س رز   د ت   وہ ان          س     اور ان    ا        ا     وا

  د  ن           ،    ر    ت   اس   ) ں (  وں   ا      و  

     اـرا          ت   ر ر     اور  ا              و ت      ات ا    

   ا       س  ورت      ۔ اس    ف  ن  ز ) (آ  ان              ت  ا

        د         ن    ف رہات     ن        ظ ر     ے اور  ان   

ن  و اور  د    د              ع  ف ر   در   ان  اہ را   وہ   دے   

۔    )١٠( 

                                                             
9– “Perpetual references to native lawyers must always be inconvenient and 

precarious, since the solidity of their answers must depend on their integrity, as 
well as their learning; and at best, if they be neither influenced nor ignorant, the 
court will not in truth bear and determine the cause, but merely pronounce 
judgement on the report of other men…” See: William Jones, “The Mahomedan 
Law of Succession to the Property of Intestates in Arabick, Engraved on 
Copper Plates from an Ancient Manuscript with a Verbal Translation and 
Explanatory Notes,” in The Works of Sir William Jones, ed. Lord Teignmouth 
(London: John Stockdale, 1807), 8:162. 

10– “The gentlemen who were appointed to superintend the proceedings of the 
courts, having had no opportunity of studying the languages in which the laws 
are written, were constrained, in their determinations, to be guided by the 
advice of the native officers—men sometimes themselves too ill informed to be 



 
١٤٩ 

    ا     در  ،  رت       ش      ا ز  آ   ا   ،  رو  ا

  ا           ب          در      ف    م   ا  اى     

 ؛ ا    ذ   ى اور ا د ۔وى    ن درج ذ     ں  ۔ ان     

  ا
 ا     ب  ر        ا   ن    ى  ى    ر      

        ر ر        ا      وارن    ى   ا    ١٧٩١۔ اس    ى   ا     ۔    ء 

        ن   اور    ن    ن  و ۔          ر    اس   ا   

   ز  اور  اس و        ذ ت    ۔        ا     ى    ا     

    ا   دہ       ى،ى  د ،وى   ،          ف اس           

    ا    اس    ران      ۔     ون      ى   وى    د    

 ا      زا   ا    اس      ا ؟    ب  ں ا ر    ہ ر  ں اس ،    و    

    د           ذ    او ن         :  
     اس ،ا          رہ    ى ،       ل        را   وہ             ں 

  رے     (ر )  (ن    ر  )اس  ف        وع(    (  ں 

ى  وى   ...   ا       م             م           ا    

۔ اس     وا     ف رہ   ل   ا ل اور اس       و   م ا  وہ  ں اور   ل   ا اور اس 

      ں   ا ا   ن  و م    ر  ص     اس  ں                

۔        اس  ب    ں  ر  م   اور وہ         )١١(ر 

                                                                                                                                                       
capable of judging, and generally open to corruption.— Hence appeared the 
necessity of procuring some certain rule [sic.] whereby those gentlemen might 
be guided, without being exposed to the misconstructions of ignorance or 
interest, and which might enable them to determine for themselves, by a direct 
appeal to Mussulman or Hindoo authority on the ground of which they were 
to decide.” See: Burhan al-Din al-Marghinani, The Hedaya or Guide: A 
Commentary on Mussulman Laws, trans. Charles Hamilton (London: T. 
Bensley, 1791), vii. 

11– “Some learned Mohammedans, who were consulted on this occasion, thought it, 
moreover, unfair that their British rulers should receive their first impression of 



 
١٥٠ 

    ر     وا                 :ں 
  از      اس     ا ن         ے      ت         ا   ...    

 ا       ...      ں   وہ        اف اس   ا ت    ...   م     (ا ) ا

      ف   اس    ا ۔       )١٢(   

۔ ا ہ   آ وع     ا رے       ا   ون ١٧٨٦    ا    Epitome 

of Mohammedan Law  ب   ر    آۃ     ں        ،       

۔    

ن  ب        ں      ر      رے     —                  اب  رے 

ل  —         اس و   ام        اس   وہ     ا          م       

 ا     ى   ا      ر           اہ را       اور   )١٣(۔ِر

                                                                                                                                                       
the Mussulman legislation from a bare recital of examples, such as composed the 
Fattawee Allumgheeree … previous to any further step, a translation should be 
executed of some work which, by comprehending, in the same page, the dictum 
and the principles, might serve at once as an exemplary and an instructor; and 
for this purpose they recommended al-Hidayah, because of its being regarded 
(particularly throughout Hindostan) as of canonical authority, and uniting, in 
an eminent degree, all the qualities required.” See: Ibid, xliv. 

12– “When the English translator came to examine his text, and compare it with the 
original Arabic, he found that, except for a number of elucidatory 
interpolations, and much unavoidable amplification of style, it in general 
exhibited a faithful copy, deviating from the sense in but a very few instances, 
in some of which the difference may perhaps be justly attributed to the 
inaccuracy of the transcribers; and in one particular it is avowed and justified by 
the Molovees, because of an alleged error of the author. Many of the 
interpolations are indeed superfluous, and they sometimes exceed, both in 
length and frequency, what could be wished.” See: Ibid, xlv. 

13– “As it conveys a general idea of Mohammedon law, of which we are at present 
but little informed, it may prove acceptable to the publick [sic.], till such time as 
they shall be favoured with that noble work the Hedyah, which has been 
translated into English by Mr. James Anderson and Captain Hamilton, under 
the immediate patronage of Mr. Hastings. (Francis Gladwin (trans.), An Epitome 
of Mohammedan Law Translated from the Original Persian (Calcutta: William 
Mackay, 1786), v. 
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 ا
    ر   اث      ى  و   اج ا  ) ا (ةالفرائض السراجي  اور اس 

 ح  ،            ،      ى                 اس    اور       ر

         و     ر   ت       ر      )١٤(ا    ں    )١٥(    

       ذ ت        ۔   د     ن  ى ز  ا     : ا
          دہ  ز          ا    ا م   ا ں     ت      رى    ، 

                 اس               د ى   اس    ر    ز          ص ،  

 اس    ن )  (ر  ت  ز        اس  ، اور        ن   ز     ورہ  اور 

    رف      م   وہ    ،  اور           ظ   ا   ر    ز        ا     

  ا   ں   و    ، اس  ا            م    ۔ اور ا          )١٦( د

ىٰوى    
ىٰوى          ر      اس             ن  ز     ا    

۔  وع       روآة ا    ا        ،        ا       ،  ا  

 اس    ر دوں     م     )١٧(۔  ا         ،  م  اس    اب   

 ان  اور دہ د             ز  د    ز  اور      اور روا ۔ ا ب 

                                                             
14– William Jones, The Mahomedan Law of Inheritance with A Commentary, ed. 

Shamachurn Sircar (Calcutta: Sanskrit Press, 1861). 

15– Ibid, 2. 
16– “[W]hen it is admitted that a desire of extreme brevity has often made the 

Sirajiyyah obscure, the reader should in candour allow that every author 
must appear to great disadvantage in a literal translation, especially when his 
own idiom differs totally from that of his translator, when his terms of art 
must be rendered by new words, which use alone can make easy, and when 
the system which he unfolds to his countrymen, has no resemblance to any 
other, that the world ever know.” See: Ibid, 1. 

١٧–    ،  ن   ور  ا    اور: آة ى:،ر     ہ نادار: ر(     ت ب  دا،     ،ہ

  ۔٣٨٨ ،)ء١٩٧٩
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  ء  ىوى ٰا ۔    در          ر    )١٨(   

  رو وا    اور     ا     ر ى ا     ى  ر ى         

ا       ىٰوى ر  اور اس              ا         ر     م اور  

  ر س    ن     ا     ر        م    ۔ ا ۔    د        

ىٰوى    ى     ا   ى   ا ں        (Neil B. E. 

Bailli) ۔ ا    ا  د     ا   ا          ر       ر  ا س   ا ت   اس  ں 

    ں  ىٰوىا  ا     ں        ر      ى    ز ى   ا    

            ن  و    ف اس       وش ا       ران         

ىٰوى )١٩(۔          ا   م   ا ى     ا    اردو  ۔     

زى  –٢   ن 
  ۔     زى   ن    ذر               ا    را   ں      ا

ى      م  ا ا  ا   ار   رانا ا    و ا   ا    )Regulations(  ا        

 ر از   ا  ا ذ   اور  ت  ر    ن  ت              ذ ر  و   ا  ن ۔ 

     ان ر ں  ۔،ِ    ار د       ا ے  ، دو         ر     اُن ا

ى        رانا        ا دى   آ   ں        دہ  ا ر     ت  اس 

  ہ    را       در           ا        اس  اور             ا

وع   ،ا              اس        ں  ۔ ا     ا   ن  ہ     را ں  

   ر   ۔  ا  دو(J. H. Harington)۔   ى     ا        ل       ں  د

        ى ، ا            ذ ں  ں اور ا  ان    ر         ا       اس 

                                                             
18– Shama Churun Sircar, The Muhammadan Law: Being A Digest of the Law 

Applicable Especially to the Sunnis of India(Calcutta: Thacker, Spink and Co., 
1873) 56.  

19–  Neil B. E. Baillie, A Digest of Moohummudan Law on the Subjects to which it 
is Usually Applied by British Courts of Justice in India (London: Smith, Elder 
& Co., 1875), xii. 



 
١٥٣ 

ج د   ہ     را ا  ۔        ا  ارى       ذ    و ر اس  ر      ں 

   اور  )Charles Cornwallis( ارر ن   در        ا ج دارى         

 ؤان   ذ ۔ ں      د   ات   ان     )٢٠(   

    ل   ر        ل           ں             

  ں  ۔    ر ف  ے   دو ت اور ر  ا     ا     ا ر   ل   

  ۔  د ار ورى        خ  ور ى ا          ا ہ دہ ١٧٩٣  رى      ء

 وہ           : ر
  ورى         اور    ذ  و  ا       وہ ل  ر ہ  ر     م 

ق      ، ر        اور  اد   ،      ا    اور اس ) ڈ(     

      وا     ...   وہ    ے    ا         ں      ں)(ا ہ   آ  ، ن   

 وہ     وا   ں   ان ان   ازا    اس  رت          ق        ...

ف( ى  ں۔ )دو ون      ذ     اس        ن        ں    )٢١(ا

  د  ا ِ ا    دوران  )Utilitarianists(ا   ن و            و   ن 

                                                             

م   –٢٠   م       د   ات  ں   ان دو ر    ن ل  رے ا    اس    ر   ا         

             ر     ف       ا     ر     ا  م     اس          ت  اس 

        ذ   ں   ان      ر    ١٧٧٣۔         ر ا اور دروغ ۔        ذ      ان 

  )Perjury( ۔ 
See: John Herbert Harington, An Elementary Analysis of the Laws and 
Regulations Enacted by the Governor General in Council at Fort William in 
Bengal for the Civil Government of the British Territories under that Presidency 
(Calcutta: Honorable Company’s Press, 1805), 1: 341–369. 

٢١–      ،  A.D. 1793.Regulation XLI  

“It is essential to the future prosperity of the British territories in Bengal, that 
all Regulations, which may be passed by government, affecting, in any respects, 
the rights, persons, or property of their subjects, should be formed into a 
regular code; and printed with translations in the country languages…  A code 
of regulations framed upon the above principles will enable individuals to 
render themselves acquainted with the laws … and the mode of obtaining 
speedy redress against every infringement of them; the courts of justice will be 
able to apply according to their true intent and import… 



 
١٥٤ 

۔    ف    ں  ہ   ِ       ان   اا   دہ  ہ             

 )James Mill(ِ ں  س   ا  ا ے    رے    ں              :  
  ڈ...   ، ب،   ا               ا ت اور   —ل ا م   —

دات اور   انن،       اى    ت  و    ں ،   م اور ا  ا ف  ف اور     

ى ل   اور                      ۔ ا  د د      ذ     رے     

۔       )٢٢(ا

ِ  ا ن    د   ا  ان          ن و و م    ر         

ا۔               

   ١٨٣٤     ء 
١٨٣٣    ر       ا   ا   ن  ر ى       ء       ۔     

     )Thomas B. Macauly( زور    و     ز       ا   ن  و    

ت      ا   ہ    را د   ۔ ان            ا   ہ    را    ذر  اس    د

 دا  ذ         م اور  ا ۔    ر   ل    ان   رے     ن   ل    رت   ا

۔ ف    ں    ف   ا   د م                 آرا      )٢٣(ں 

                                                             
22– James Mill, The History of British India (London: Baldwin, Cradock, and Joy, 

Paternosker Row, 1817), 3:341. 

٢٣–  ”  ن  و   ل    ا  ۔ اور  ج       و   ن  دہ   ز ن  و         ل  ے 

      را      آ  ا ورت   اس           ا    (۔ وہ رى ر ت       

   (     م      ا   ۔   ن    ا   دى ر ...  آ    اور آن    ا ن

   ،  ں  ر م ر  اور    ن     ا ح  ...  ا م اس            

 آرا   ں   اور  ا   ا رض  م اور   ا  ن     ،    رت        ۔   

ں  ن  دہ     و ن(   ا   ن    اب)  و   ں   ز  اور ا ى   ... د ا

  ن     اس    م             آ ۔ و       دا       ا  ن اورر  

  م   اور        ے ا   ن  و           ۔ اس     رہ ر   ن     وہ   

 ر   ل ... ن    ل ...         ن    را     اور ،ں 



 
١٥٥ 

    ا            )  ن  اب)  ا ف       ى  د

)  ن و       (،  ن   ہ   ون  )Codified Law(        ا    

زوں     ” : ا  اس   اور     ہ         ظ         ا ى     ا

   اس      ا         و   ن  ى        ا   ۔    م      

 ۔آ    م  ا       د    ں  ن دا ر          )٢٤(“ دو 

      ۔              ل    ر        اور ا ر     ا ر ل    ا

۔            ا    اور اس      رے      دى         

۔   و     ا ں   اور            ن    و

   ؟ اس   ڈا  ا     ا     ا   ہ    را   و     ا        

  و  ج دارى)  ١(:  ان دو  ا  اور ا) ٢(  ا ۔د   م            ا    

اج دارى   –ا    
رٹ ١٨٣٤  ر ا  ا رے      ات           )٢٥(ء   ا      

دہ     و     ن  ہ     اور  د   م  د اور ا ہ  ا    ت      ن 

۔     ات    ات   ا       ے   دو  اور ا  آ   ا   و   ن  و   ں 

     اور اس و  ج دارىت        ن  زوں  ار        ند      ِ اور ا

ت و  ا   ن    ۔ ا  زور د ورت      وا رف     ات  ں اور اس و   ا

    ل   ا ر        ن  م  ى   ا رٹ   اس ر ۔ ا ل   ا ت     

ن        ظ ر   ت                 ن     دہ    و ۔ ا

 ا ا    ا    ان دو ظ رں    ل : ر   ا  آ    اور   رض    ے    ن   
                                                                                                                                                       

   ع  ورى د   ں    ،   رت     )    ۔)ن   “  
Thomas B. Macaulay, “A Speech Delivered in the House of Commons on 
the 10th  of July, 1833” in The Works of Lord Macaulay, ed.Trevelyan 
(New York: Longmans, Green, and Co.,1897), 8:137. 

  ۔١٣٩ ،    –٢٤
25– Introductory Report upon the Indian Penal Code. 



 
١٥٦ 

۔        ن 

ن    زہ      دارى  اور ء١٨٣٧ج  ر     ا                    

    ں   ۔٢٠      ر         ل  )٢٦(      ات     اور ا، ذ   ،

۔       ا     دہ      ع     و ات ا   )٢٧(ا

ا  ب۔    ود ا   د
م    ا         ں  ۔       و ا   ا  د   د      م     

    ت   ا  د    اس  اور   وا    رف         ر   ر      اس   ١٨٥٩   ء

  ا  د  )Code of Civil Procedure(ن  ا   د  )Limitation Act(ِ اور 

ا۔  ذ     

ى ١٨٦٣    )Henry J. S. Maine(ء            ل    ر    

   وا  آ    اور ان   ان   اس    زى  ن    ت     ا   ا     ان   

  ا ت”       ا“ا  ورا       ف  ۔            ن     ، 

١٨٦٥   ا)Indian Succession Act(ء دى   ،، ١٨٦٦   ا،)Marriage Act(ء  ، 

١٨٦٦  قCompanies Act(، General Clauses Act 1868(ء   ن    ء١٨٦٩ ،

)Divorce Act(        ۔        ا  )James Fitzjames Stephen( 

ل (   ر    : ١٨٦٩     ) ء١٨٧٢ء  ا د دت، ء١٨٧١ِ  ن   ء١٨٧٢، 

)Evidence Act(،  ن     ١٨٧٢ہ،  )Contract Act(ء   ن    دارى، ن ج    اور  

  ۔       ا  ا   ا        آدى وس   ب     ()Arthur Hobhouse(ر

: ١٨٧٢     European Minors Code, 1874 ) ء١٨٧٧ء  دادر ن     اور
                                                             

٢٦–         ا  و  ا   ن   ا      ذ   ت   دا   اس        ج دارى ۂ  ر   

۔ اس  ود      رىا ا اور              م     ذ     ر       ۔       

٢٧–     :  
Wing-Cheong Chan, Barry Wright and Stanley Yeo, eds., Codification, 
Macaulay and the Indian Penal Code: The Legacies and Modern Challenges of 
Criminal Law Reform (London: Routledge, 2011).  



 
١٥٧ 

  )Specific Relief Act( ء١٨٧٧   ا    وا      ان  )Whitley Stokes(۔

 ا) ء١٨٨٢ء١٨٧٧ : ( ات و  د و  و       ا  ء١٨٨١ ، 

)Negotiable Instrument Act(، ا  ن و و  ،)Indian Trusts Act( ء١٨٨٢ ، 

اد   ل  ا   ،)Transfer of Property Act (ء١٨٨٢ ،ن  ا ت     ء ١٨٨٢ ، 

)Indian Easement Act( ٹ  ا ر ا۔  ا   ا   ا    اور د  )Courtney P. Ilbert( 

 ء١٨٨٢:  (  دارى ا) ء١٨٨٦  ا   ل       ، ١٨٨٥ )Bengal Tenancy 

Act(    ن   ہ      دارى اور  ج   س      ں       ٹ  ا  ۔  رك

)Frederick Pollock (  رٹ  ن   )Tort(    ن  و     ب      ر    

۔   ر     )٢٨(  

۔   ڈال د     ان   ا  اور د   ت   اس  زى  ںن   ا    اس ا  

   ان    ۔      ف           اور ان    ں  زہ      ا    م و

  ٹ   ا    وہ ١٨٨٢اس    ت دى  ا      ان        ل    ر اے        ء 

و     زى ا     ط ر      )٢٩(۔ 

 اور ان  –٣   ذا     
ى۔ اس     دارى ا  ذ ى  ل      ر   ہ           ان   د ل 

ان  ۔ د      د     ل اور   دات    ر    ا ل  م    ہ    را      

   رو ں    ا  دو    ،ّاول :    رات  ا     ن و     ؛ 

ر،دوم   ن    نا  رخ           ادارے   اورا    ادارے     اور  ر ر 

۔     د

                                                             

٢٨–     :  
Journal of the Society of Comparative Legislation 1, no. 3 (Dec., 1899), 465-471. 

  :د  –٢٩
 C. P. Ilbert, “Indian Codification,” The Law Quarterly Review, 5, no. 20 (1889) 

360,  .Guenther, “Syed Mahmood and the Transformation”, 259-60  ا 



 
١٥٨ 

ى    م   ا ا  ا       ر ں ا  ا ان   ا     ،      

۔   و     ش    ن     د  ا ن     )٣٠(    ر   ں و ں     

   ا  ر         اب  ۔ د   وع       ا  ں     ر  ا   ان  ا  

 دو دى۔ وع           ر    آپ   ا     ا       ا ف    ى

ا  و۔وع  و  د  ا   ب (W. H. Macnaghten)   اس     Principles 

and Precedents of Moohummadan Law ،   ١٨٢٥    ب     ۔       ء

     اور  ں           اس      ر        ر     ا    را ن  و    

     ،       ذ ں   ان ا ن       اس      اہ را             ر 

  ب  ا۔ اس   دوران    م د  ا   ںا  ا   ا     ،    ان       وا م 

ان (ۃن اور   )  ا         د  ۔،      ن      (William Sloan) و

      ى ا  دو ن  اس    ب ا           ا       ذ       

ج      ں       را  ) (ظ  ر زع ا     ں  ا    اس ، اور     اس 

وى   ر         ذ      د  ان     ں  ا ر  ٰ           اور   ں  

    ا  ا    ؛ں   ب    اس  ا   ۔     ر         ن   ں  ز   ات    ان

  دار و ى     ان  ں  ا       و    اس      دار ادا ى        ا    

    ب           م     ر    رى ں           س       ى    اب
                                                             

ڈ ا  –٣٠ د ،رڈ آ   ل       ا          )Samuel Middleton( اور  ون     

  ا    ذ  دارى راس   ذ  ا      ، روا  دارى   اس ذ     م ا      وا  ا  

  ۔      ں     ”رے  ں     ر دہ ،  آپ   ز     ے  ۔ اس    ر   در    

ب   ات د     ر ا     س  ے  ۔               ا و   اور       ا  

    د    ا           ن             ۔     ش     ن      

)Equity(    ا                    ار ر           ں۔              ر  و  

       ازا ے ،    ى  ۔ اس     ر       ا     ر اور  ف           ان 

      اس      ا   ت        ا خ   ور  “۔...ے ا

 .Guenther, “Syed Mahmood and the Transformation”, 208: د



 
١٥٩ 

 )Ready Reference(ج   د   ن     ا  اور وہ  ۔ب     ر

    ا         ں   ى     ن  )Precedents(و      

زى ن          ا   ا ۔  دار ادا  ى      ا  ، د          

  ں ا    ا ۔  ر    )High Courts (   وا  ا  اور  ) Privy Council(رٹ  

 ر         ۔ اور وں رڈ       رہ    

ف  ،ا    اور   )Justice, Equity and Good Conscience()٣١(  
ر   ا       د م      ا     ف”   ،ا  اور   “ 

     ۔،ے   د     ز ر       ا   ا       وع   ہ    )٣٢(    ے    اس

 —ا ن دان     ا ہ —    ل را  ا  اس  ن   اور ا     ن رو    

م  ۔)Common Law(ن          وج    ن     ،ل   اور    ر اور اڑ  

۔     آ    ان   ذ ے   اس    وع    ا   ا   ا           ل    ان  د

   ١٧٨١ں       ر  ، ٦٠ء    ں  ا   ا  د  ،        ا     ا  اس   

 دا”   ا   ا  د      ۂ وہ  ا         رے     اور اس       

ف،    ا      و     ۔، اس    م         اور   “)٣٣(     ر

۔٩٣          ا   ا ر د   ا      )٣٤(  

                                                             
31– J. Duncan M. Derrett, “Justice, Equity and Good Conscience” in Changing 

Law in Developing Countries, ed. J. N. D. Anderson (London: George Allen 
& Unwin Ltd., 1963), 114-153. 

 :د –٣٢
Sir Charles Fawcett, The First Century of British Justice in India (Oxford: 
Clarendon Press, 1934), 23, 95, 119, 134, 173.   

33– “That in all cases, within the jurisdiction of the Mofussil Dewannee Adaulut, 
for which no specific Directions are hereby given, the respective Judges thereof 
do act according to Justice, Equity and good Conscience.” 

34– “That in all cases, for which no specific Directions are hereby given, the 
Judge of Sudder Dewannee Adaulut do act according to Justice, Equity and 
good Conscience.” 



 
١٦٠ 

     ش      ن    ں        ا د    ں   ان       ذ    اس 

۔      ذر       ن  و     ا   م  ن  ى   ا   ا     ا  ، ر د    

  ا     ن ، ا ى   ا   ت ا      ل   ا ے   اور اس     آ  

      ن  و    ذر ں    ا ن  ى  ں ا ۔  ف    ن    ع ا  ر ان 

ى    رڈ   ى آف ا       ں       )Lord Salisbury(۔   ا    را      

 اس  ورت      ى و  ا ں    ار د     ا  ا   ن آ و       ں   

۔،    ب       ا    )٣٥(  

٤–    در   ا    
    ن  ى   ا   )Framework(  دار    ا    آ ذ اور اس   

  ا ۔    ر       در    ان      ن  ى    ر  دى      اد   وہ ا

رت    ہ      ن  و     ات   وہ    اہ را   وں      ۔ ان    ر

    ہ   آ ن ، ل    ۔ ا   ا      ا   ى              ان  ح  ا

     ، و ۔ ان            ن  ى   ا         س       اس ا

    ى     ا     ں  ا ى      ن و         ا    وہ    در    

          ۔  ف   اور      و     اول  ۔ں                

ب    او          در   ن       Principles and  و

Precedents of Moohummadan Lawوى   ان   ا ا        ٰ  ن ، ى   ا

   د   ز    ت          آ ن        ى    ب  ۔ اس   

                                                             
35– “Thus, it is said, many rules ill-suited to oriental habits and institutions, and 

which would never recommend themselves for adoption in the course of 
systematic law-making, are indirectly finding their way into India by means 
of that informal legislation which is gradually effected by judicial decisions. 
It is manifest that the only way of checking this process of borrowing 
English rules from the recognized English authorities is by substituting for 
those rules a system of codified law, adjusted to the best native customs and 
to the ascertained interests of the country.” See: Whitley Stokes ed., The 
Anglo-Indian Codes (Oxford: The Clarendon Press, 1887), xvi. 



 
١٦١ 

 دہ    ا رات  ۔        ذ ا         ف       ذ ت     اور 

    ر      ،)٣٦()Tagore Law Lectures(ت اس          ور

  م د  ا ع  ، ز     ا       ۔   د        در  ا       ں    دار   

ت ر        ر  ن      (Shama Churun Sircar)    ء١٨٧٣     د    

The Muhammadan Law۔       ان    )٣٧(      ا   ر ١٨٨٤      ء

     ت د ں  ع  ى   ،  ا        اور و ت ؛ و    

       اور    Mahommedan Lawا م     ١٨٩٢   ١٩٠٧ )٣٨(۔ ء  ء 

   وہ  دے ت   ر       ا    ء١٩١١   The Principles of Muhammadan 

Jurisprudence  ۔     )٣٩(ان 

   ان  ت             در       وہ   ت  ب   ر     
A Digest of Moohummudan Law on the Subjects to which it is Usually 

Applied by British Courts of Justice in India   ب    ۔    ىٰوى ذ     

  ں اور اس   وا  ر       ن  ى   ا وہ   ۔ اس   دى        ں   

ب       و     -An Introduction to the Study of Anglo  ں

Muhammadan Law)۔ )٤٠   ر       ا

                                                             

٣٦–   ان   ر    ر   ر     (Prasanna Kumar Tagore)      ور  Tagore Law 

Professorship         ۔       رو        :  
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37– Shama Churun Sircar, The Muhammadan Law: Being A Digest of the Law 
Applicable Especially to the Sunnis of India (Calcutta: Thacker, Spink and Co., 
1873) 

38– Syed Ameer Ali, Mahommedan Law (New Dehli: Kitab Bhavan, 2008)  

39– Abdur Rahim, The Principles of Muhammadan Jurisprudence According to the 
Hanafi, Maliki, Shafi‘i and Hanbali Schools (Lahore: Law Publishing Company, 
n.d.)  

40– Roland Knyvet Wilson, An Introduction to the Study of Anglo-Muhammadan 
Law (London: W. Thacker and Co., 1894). 



 
١٦٢ 

      در               ن    ا   ں    ن   ى  ا      

    ں    ۔در           ر  ا ں ت   ان   —     ى   

   ر       ڑ —ا        ا ن        ر     ۔ اس      رت     

ا   ول   ى            آ    اس روپ    ۔ اور 

  
١–     دور  د   آ     ن    ى وہ ا    داغ     روا        

    ں                  ن  ا۔  م   د راى    ےں 

   ۔         ظ     ن        ت    ر       : ں ذ

  ذ اور در   ا زى،  ن   ، ،   وہ       و   از   اس ا      

  د(ى ر  ) آ     ت  ور  ان  ۔    را    ت  ور از،       د

       ا ل اور   ون    ں  ات اور       ذ ل  ت ا   ۔  ذر

ن      ا        اور ا ا  ا    ر            ا   ازن     

ن      ۔ و     رف  ت         ن      ص     ا         ا

ن     ) ں(      ،    ن     ا       ر    و  ) ( 

۔     )٤١(  

 ا  –٢  اس   اور   آ ن     ى   ا          ب   ا      ا

      ر    اس         ر       وں  ا   رے     ن     وٹ  ر  ى ،   و  اس  

  ا       ے   دا   دہ      ۔ اس    ں را    . . ں 

)N. J. Coulson(     ذ ر         : ذ
 ، اس   ن  ۔ ان     ت د ا     ن  ل   ا   رے     در      اور اس     

ع   ا در    ت  ت—ا  ا   د  ،       و   ے  ش و ”، 

  “م     ا ت   اس   ا... —  ال     ا م   ا   ہ  دى     اس    اب   

                                                             

٤١–   ،  ۔٢ 



 
١٦٣ 

۔) ( م       در ت  ر      اس                  )٤٢(ن ا

    رے      ا    را ں  ا   ا  د     ن  و         ب     ا   و

و    درا        ؤ   اور  ں    ا   ت  ا      ز      ں ،   

         ذر ں   ا   و، م ا   م   اور د    ا و م اور   ا

ات و   ر   ا ى ر   ل  رت  ۔  اس         ا ل   ًا       اس ا

       ں          ن( آ   )  اور         آ ے   اس دا

 ان       د ڑ       ں   ان       اور       ر ن    ح  ى ا ا

۔     دا ورى    ر      ں(ں   ان   ) وہ از     ن دہ  

    و       ر  ان ا ۔           د   ت       و     ا     اور

    ى         ا       ت ر     در       ا      اور  ر ى  ا ،

 ا از  ا     ں  ن دا  ا،   ا   ر            اور         از

  اوار    رپ             ،ا  اور آ     ر               

 ۔               )٤٣(ر 

٣–              در    ا   اور     ن    ى   ن ں      

 م     و  وا  ۔ آ   ر  ا       ا ن        ں    ى ا

     اور        ر  ا      اور       ن       

  دہ       دور  د آ    اس  ۔  “ن ”۔     دار    اور             ر    ا

 اور ں              ا  ۔ دو       ن             اس  ن     ا

ر    ر  اور  ذ      ات           دور  د آ     ۔               

ں ا   ر      دار      ان     ر          ۔ ان          ر

             د   د ر      ،  ر     وا ں      ا    

      ں  ى                    ن        ر اہ را    ن 

                                                             
42– N. J. Coulson, A History of Islamic Law (Edinburgh: Edinburgh University 

Press, 1971), 78. 

43– Wilson, An Introduction to the Study of Anglo-Muhammadan Law, 2. 
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۔     د    اد   ا    اور اس 

  ف آ
      دہ دور  ورت ؟      ہ دوڑا رہ   دو ت  د    ال   اس 

 ۔     زى  ن       دور     ا         ر     ا   ا       ر ص   

ن ؟  ؟ے اور  ود    ں    ا              ور ف ؟        ا      ان 

     آ د   و     ا  ا  اور   ادارے           ۔     آ ت  و    

۔             و         ا     ا   ا  اور  م    ادى و  ا       

۔     آ   د 

     آ     ا       ا  (Decolonization of Law)  ا    

     آ   ں (Islamization of Law)ت     اور   ں، و   ،     

آ     ى   ھ  ڈ    را  دوراہ  د ا     وا رف           ر   

  رے   اور    ا         م  ہ ا      دور د  آ   ى  ن    ا   ۔ 

۔     م    ا   و

       ان     آ    اب  و          ن  ن     ا ں 

  ر   ان ا        و                اس  ۔  ف    ت     ا  

        ا    ا   ا ا   ں   ان    ز   ں  و   ح  ۔ اس  دار 

  رت  ود       آرڈ   د ص و   ،     و   ا  ا ن     ا     ں    ،

  دت آرڈر )ن(ات  ن  ل  رت    ۔  ے    س   ا  درء١٩٨٤       ا 

دت   ء١٨٧٢ن  س و   ا ۔        )       ا ں  و  ارادہ ان      )۔را

  ذ    )Adjudication(ا          اور اس    ن      ر   ر  

ت   روا  ا ن    ل   ا    اس   دور  دہ ۔     ر      ا    آ  

۔ اس   ر     د       ا           ق    ى  ق  اور اور     ا

۔     ار   ا ا   ار   ا  ا ت    
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