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Analysis of the efforts made by Constitutional
Institutions for Elimination of Riba from Pakistan
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Abstract

In order to eliminate Riba with its all forms from the economy of the
Islamic Republic of Pakistan, several efforts have been made at both
the institutional and individual levels. This paper aims to highlight
and evaluate the role of constitutional institutions in the elimination
of Riba. The paper specifically focuses on the efforts made by the
Legislative Assemblies, Judiciary particularly Federal Shariat Court
(FSC), Shariat Appellate Bench (SAP) of the Supreme Court, Council
of Islamic Ideology and the State Bank of Pakistan in this regard. The
paper has also summarized the historical Judgments rendered by FSC
and SAP on Riba. The paper concludes that all the objections raised
by the proponents of Riba have satisfactorily been addressed both at
ESC and SAP. The paper argues that the Parliament should legislate
in a comprehensive manner by taking into consideration the
Judgments of the higher judiciary.

Key Words: Riba, Federal Sharit Court, Shariat Appellate Bench,
Supreme Court of Pakistan, CII
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As to interest, Pakistan’s Constitution, 1956 provides that the
State shall endeavor to eliminate Ribi as early as possible
(Art.28-F), but no effort was make to realize that objective. In
1962 Constitution, it was again, provided in the principles of
policy (No. 18) that Riba (usury) should be eliminated Similar
provision was again made in the Constitution of 1973, (Art. 38-
F)”[ PLD 1992, Vol XLIV, FSC, p51].
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We did not demand Pakistan just for the sake of a piece of

land. Instead, we wanted to obtain such a laboratory, where we

can adopt the Principles of Islam.
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The Punjab Prohibition of Private Money Lending Act 2007, (Act VI of
2007).
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The Baluchistan Prohibition of Private Money Lending Act 2014, (Act
No. 25 of 2014).
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WHEREAS the injunctions of Islam, as laid down in the
Holy Qur'an and Sunnah, have explicitly and
unequivocally prohibited charging interest on loans and
have declared war against those who do not abandon
interest;

AND WHEREAS the constitution of the Islamic Republic
of Pakistan obliges the State to take steps to enable the
Muslims of Pakistan, individually and collectively, to
order their lives in accordance with the fundamental
principles and basic concepts of Islam and to provide
facilities whereby they may enabled to understand the
meaning of life according to the Holy Qur’an and
Sunnah;®)
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Khyber Pakhtunkhwa Prohibition of Interest on Private Loans Act, 2016.
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It cannot examine the constitution, Muslims personal
law, any law relating to the procedure of the court or
tribunal or any fiscal law or any law relating to levy and
collection of taxes and fees or banking insurance practice
or procedure.
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The Bank interest is banned in Islam, the Bank may,
however, run their business on profit/loss sharing
or Mudarabah ... Almost all the Muslim economists Ky 2
and scholars whom the delegation met were of the sy
view that “time-related fixed monetary return on a T
loan, however, conceived or planned, falls to be
considered as Riba prohibited in Islam”
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Bank interest comes within the definition of Ribi and
is banned in Islam in whatever from or for whatever
from or for whatever purpose it may be. There is no
difference between the consumption loans and
productive loans so far as the prohibition of interest
in Islam is concerned. He suggested that Merchant | P# oot b
Banking is the alternate for the interest free banking
system. He further submitted that Musharakah and
Mudarabah are workable systems for interest-free
banking. He was of the firm view that the interest
should be abolished in one-go-

Riba (Interest) is prohibited in Islam in all its forms
or purposes. Interest-free banking can be established WDy jfi,"
on the basis of Musharakah and Mudarabah.
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Interest is prohibited in all its forms and that usury
and interest are one and the same thing. He related
the history of Jew merchants who first started
charging interest in the western countries in
sixteenth century and developed the modern interest
bearing capitalistic system. He further enunciated a9 g 2l s
that Riba. In any form it may, is prohibited and all
bond schemes wine under Riba. He, however,
submitted that some Ulama’ or Pakistan were in
favour of Prize Bond scheme but when their function
was explained to them, they retracted from their
earlier view.
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(17)

(18)

Messrs Bank of Oman Limited v. Messrs East Trading Company
Limited and others (PLD 1987 Kar. 404), Irshad H. Khan v.
Parveen Ajaz (PLD 1987 Kar. 466), Habib Bank limited v.
Muhammad Hussain and others (PLD 1987 Kar. 612 at629).
QJJ/UJ(;.J/’JJ%{;KJ/?J’Ju:a{“mul;@_:LG.J%L:,ﬁyJe’wu (16)
The banks in Pakistan are working within the framework of
banking instruments prescribed by the State Bank, with the
approval of Council of Islamic Ideology, as valid Islamic
instruments.
There is a considerable juristic opinion available to the fact that
an increase to offset the inflation would have legal justification
and would not be counted as ribs.
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(19)  He was therefore, pointed out that it was the stand of the
Government for the Council’s view, his attention was invited by
the Court to page 73 onwards, wherein the reply appears to have
been given by the council of Islamic Ideology to the said
ministry, which he regretted to refer and stated that he did not
have the complete report with him.
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(21) Reflections on the concept and law of Riba.
e, ST S AL B 5 BTN FSP . (22)
(23)  Islam and productive Credit.
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In view of the above discussion, we are of the firm view that
the interest charged on loans and given on deposits by the
banks falls within the definition of Riba and that it makes no
difference whether the loan is taken for consumptional

purpose or for productive purpose, i.e., for trade, commerce
and industry. (PLD 1992, 2, FSC, p.90).

25)

(26)

The Christians of Najran who were highly organized religious
people and were more fanatically attached to their faith, sent a
delegation to Madina consisting, among others, of a bishop and
a vicar (second Priest). They voluntarily acceded to the said
Muslim State of Madina, as non-Muslim subjects, and obtained a
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Charter which conferred on them autonomy, both religious and
administrative. It was covenanted that they need to more pay the
interest to their creditors, but only the capital of the loans.” (PLD
1992, 2 FSC 71).

(27) It is one of the accepted principles of interpretation of the Holy

Qur’an that firstly the Holy Qur’an, on the subject, should be
interpreted by the Holy Qur’an itself. PLD 1992 FSC 73.
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The Interest Act 1839, The Government Savings Banks Act, 1873, The
Negotiable Instruments Act, 1881, The Land Acquisition Act, 1894, The
Code of Civil Procedure, 1908, The Cooperative Societies Act, 1925, The
Cooperative Societies Rules, 1927, Insurance Act 1938, The State Bank of
Pakistan Act 1956, The West Pakistan Money-Lenders” Ordinance, 1960,
The West Pakistan Money-Lenders” Rules, 1965, The Punjab Money-
Lenders” Ordnance 1960, The Sindh Money-Lenders” Ordinance, 1960,
The N.W.F.P Money-Lenders” Ordinance 1960, The Baluchistan Money-
Lenders’ Ordinance, 1960, The Agricultural Development Bank of
Pakistan Rules, 1961, The Banking Companies Ordinance 1962, The
Banking Companies Rules 1963, The Banks (Nationalization) (Payment
of Compensation) Rules, 1974, The Banking Companies (Recovery of
Loans) Ordinance, 1979.
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(29) PLD 2000 SC, V. LII, FSC page 357
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“We are not in position to dictate
terms to the foreign lenders and
have to accept loan on the terms are
go without them. These foreign
loans are always interest based and
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it is not possible for Pakistan to
insist that they give wuse loans
without interest.” 0
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Islamic Banking was misnaming as, bank had no

religion.4

(30) PLD 2000 SC V. LII, FSC page 362.
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(34)  PLD 2000 SC, V. LI, FSC p.388.
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The Question was raised mainly in view of the
representations of the Government made in the
application for withdrawal of appeal from this court to
seek parameters and guidelines from Federal Shariat
Court as to modeling of enforcing and implementing its
judgment on riba.©6)
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According to them the Federal Shariat Court and Shariat
Appellant Bench of the Supreme Court, in view of the
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(36) PLD 2000 SC V. LII, FSC p.392.
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provision contained in Chapter 3-A of the Constitution
and more particularly under article 203-D of the
constitution, are empowered only to examine and decide
one question i.e. whether or not any law or provision of
law is repugnant to the injunctions Islam as laid down in
the Holy Qur'an and Sunnah of the Holy Prophet
(P.B.U.H)...Neither the framing of any law nor the
economic or financial policies or the banking system itself
can be examined by the federal Shariat Court as these are
concerns of the other organs of the state under the
relevant provisions of the constitution and the law.7
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It has been asserted that since the present monetary
system has become much more advanced, complexed
and developed as compared to what is termed by some
as the rudimentary system prevalent during the early
centuries of Islam, as fresh definition of Riba is needed
and the earlier or traditional definition, if any developed
by the early doctors of Islamic figh suited only their time
when the economy was based mostly on barter rather
than complex paper currency system.©s)
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(37)  PLD 2000 SC, V. LI, page 392.
(38)  PLD 2000 SC V. LII, page 407.
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The new definition, it is contended, should be liberal,
accommodative, and contributive to economic progress
and well-being of the people; it should be free from the
limited approach of the medieval jurists who, according
to this view, were not exposed to such complex and
difficult problems as are faced by the modern jurists and
the contemporary economists.()
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(39)  PLD 2000 SC, V. LI, p.407.
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The spirit of Islam is the welfare of the people and
should remain a predominant factor. The present
interest has provided welfare to the people. There is
no exploitation in this system; exploitation has been
committed by the vested interest and not by the
present day banking system.(0)
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“The Stipulated profit on a loan is no Riba according to
the Nass because it has no proof from the Qur'an or
from a sound Hadith.” 41)
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The nutshell of the views on Rashid Rida is that it is
only the Riba al-Nasi’ah (also called Riba al-Qur’an and
Ribaal Jahiliyyah) which is prohibited in the Qur’an. All
other kinds of Riba prohibited by the Prophet (Peace

(40)  PLD 2000 SC, V. LII, p.410.
(41)  PLD 2000 SC V.LII, p.411.
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be Upon Him) are only by way of preventive
measures. 42
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Only one kind of Riba out of several kinds, Riba al-Nasi’ah has
been prohibited by the Qur’an. ®3
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(42)  PLD 2000 SC V. LI, p.412.
(43)  PLD 2000 SC V. LII, p.415.
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(44) “About twenty-one countries of the world have introduced
indexation but the coverage of indexation is not similar in different
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countries. A large number of countries have indexed wages, pensions
and social security payments. Some other countries have indexed a
single bond while many countries have indexed different forms of
investments. Brazil is the only country to adopt this practice
comprehensively. It is because of these differences that the techniques of
indexation and the choice of index differ in different countries. The most
common technique of indexation is linking wage or investment to
consumer prices or cost of living. Some countries make advance
adjustments with prices while most countries practice ex post facto
adjustments. The period of adjustment ranges from one month to one
year; in some cases, even three years.” (PLD 1992, 2, FSC, V. XLIV, p.104).
(45)  We may conclude this discussion with the quotation from M.
Umer Chapra’s book “Towards a Just Monetary System”, who is a well-
known Pakistani Economist, author of several books and attached with
the Government of Saudi Arabia as its Financial Adviser for many years.
He writes;
“Indexation of gard hasanah in terms of a price index may also not be
defensible on economic grounds because even though it is proposed with
the innocent objective of doing justice to the lender of qard hasanah, it has
the potential of initiating gross injustice to the borrower, particularly in
years when the rate of inflation is higher than the rate of interest.
Indexation essentially implies a zero-real rate of interest. In the real world,
however, this has rarely been the case. The real rate of interest has
fluctuated. In fact, in certain years it has also been negative. When it has
been positive it has tended to drain real profits and decelerated investment
growth thus exacerbating the long run problems of economic growth.
Hence when lenders have not always been assured a zero-real rate of
interest even in capitalist economics, would it be wise to do so in Muslim
countries.” M. Umar Chapra, Towards a Just Monetary System (Wiltshire),
p4l.
(46) PLD 1989, Karachi, page 334
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For the reasons already discussed in detail we would
hold that the interest act 1939 is repugnant to the
injunctions of Islam as laid down in the Holy Qur’an and
Sunnah of the Holy Prophet PBUH.“8)

The Government Saving Banks Act i =/ix w! Z Ul
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(47) “Indexation is not permissible in any kind of loan granted on
deferred payment in the way that the parties who make the
contract of sale or loan in a prevailing currency may connect it to
some commodities and impose on the borrower/purchaser to
pay the value of those commodities in the currency prevailing at
the time of payment. (Monthly al-Balagh, Karachi, August 1987)”
PLD 1992, V. XLIV, 229(iii) FSC p.133.

(48)  PLD 1992, V. XLIV, 238 FSC p.136.
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Thus, Mark-Up system , as in vogue, is held to be
repugnant to the Injunctions of Islam and the word
mark-up be deleted from the provisions of section 79 and
80 of the Negotiable instruments Act, 1881.49)
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There seems to be no repugnancy in it from Shari’ah point
of view.

) éu’l_‘au/;:ck’gﬁ/&‘a&ndlﬁ“!JZ/%J}/CWU}IVQ
The Land Acquisition -LL'//(?:«J/ g&iﬁ wab.’;wl/" S S0 3 S
Sl e S L ity AVE Ut e sOor 5,8 Act 1894

(49) PLD 1992, V. XLIV, 262 FSC p.145.
(50) S.34. “Payment of interest:-- When the amount of such
compensation is not paid or deposited on or before taking
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We are, however, fully conscious of the fact that the
restructuring of the commercial banks operations on
Islamic lines would represent a radical departure from
the traditional British Bank system as current in
Pakistan.®)
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possession of the land, the Collector shall pay the amount
awarded with compound interest thereon at the rate of eight per
centum per annum from the time of so taking possession until it
shall have been so paid or deposited-

(61)  PLD 1992, V. XLIV, 378 FSC p.186.
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The necessary enactment must have been ready by now,
particularly, when, Shariat has been declared to be “the
supreme law” of Pakistan on 10t April 1991. 52
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The Federation as well as the provincial Government,
though represented by Senior Counsel rendered no
assistance to the Court except raising issues. In fact, in
most of the notices issued to them it was specifically
stated that in case they desire to rely upon the views of
some outstanding Scholars or Economists as expert
witnesses they may produce them, but they did neither
produce not even show any desire to produce any of
them either from Pakistan or abroad.®?
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We would specify the 30th day of June, 1992, on which
the decision shall take effect. The various provisions of
the laws discussed in the judgment and held repugnant
to the injunctions of Islam will cease to have effect as on
and from 1st July, 1992. ¢4
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(52)  PLD 1992, V. XLIV, 379 FSC p.186.
(53)  PLD 1992, V.XLIV, 382 FSC p.188.
(54)  PLD 1992, V. XLIV, 383 FSC p.188.
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(55)

(56)

(57)

“I shall watch with keenness the work of your Research
Organization in evolving banking practices compatible
with Islamic ideas of social and economic life.... The
adoption of Western economic theory and practice will
not help us in achieving our goal of creating a happy and
contented people. We must work our destiny in our own
way and present to the world an economic system based
on true Islamic concept of equality of manhood and
social justice. We will thereby be fulfilling our mission as
Muslims and giving to humanity the message of peace
which alone can save and secure the welfare, happiness
and prosperity of mankind.” 5
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“As has been announced by the Finance Minister, it is the
intention of Government that the Banking System should
shift over to Islamic modes of financing during the
course of the next financial year. These modes of
financing have been described in annexure 1.” 67
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SBP, History of Islamic Banking in Pakistan, http://sbp.org.pk,
19 November 2016, 04:00 pm, http:/ /sbp.org.pk/IB/abt-his.asp.

State Bank of Pakistan, ‘Elimination of Riba from Banking
System’, Circular No. 13, Dated 20 June 1984, retrieved on 16
December 2019 at 12:00 am,

http:/ /www.sbp.org.pk/departments/pdf/IBD-
OldCircular/BCD-cir13-1984.pdf.

SBP, ‘Elimination of Riba from the Banking System’, Circular
No. 13, 20th June 1984, retrieved on 21st December 2019,
Banking Control Department, State Bank of Pakistan, Karachi.
http:/ /www.sbp.org.pk/departments/pdf/IBD-
OldCircular/BCD-cir13-1984.pdf.
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(58) SBP, “Elimination of Riba from the Banking System’, Circular
No. 13, 20th June 1984,
‘,gT(umdf/ngde}wuf‘djﬁ,g/“f‘f Estd 0 Sk enss? 25 Ay (59)
PN 27 een
(60) SBP, History of Islamic Banking in Pakistan,

http:/ /sbp.org.pk, 19 November 2016, 04:00 pm,
http:/ /sbp.org.pk/IB/abt-his.asp,
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Establishment of special departments within the State
Bank-Sharia’s (Sharl’ah) Board for scrutiny and
evaluation of Board’s procedures and products and for
providing guidance for successfully managing the
Islamic economics. 2
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SBP, “Shariah Advisory Committee’, Islamic Banking

Department, State Bank of Pakistan, Karachi, retrieved on 7th
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