Y=

09:4e TPl J

DOI: https://doi.org/10.52541/fn.v5911.1055

SRS P AT 1N
uﬁfﬁjd/&l}zfﬁw&fﬂ J g0l

® djlpJ:,:Jj

Hanafi Usuli Thought: An Appraisal of Samarqandi

Hanafi Theorists in the Light of Usul al-Sarakhsi

Muhammad Rafeeq Shinwari®

ABSTRACT

The Hanafi legal theory is characterized by the fact that
unlike other Islamic legal theories it has been extracted
from the Hanafi figh developed by its founding jurists.
Later, the Hanafi figh seems to have gradually split down
into trends; one representing the jurists/theorists of ‘Iraq
and the other representing those of Ma Wara’ al-
Nahr/Samarqand. Both of these trends have left a great
impact on the Hanafi legal theory. The paper aims to
look over this bifurcation and trace its origins to the
Hanafi figh itself. For this purpose, it analyses the works
of pioneering Hanalfi theorists such as Abu Bakr al-Jassas,
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Muhammad b. Ahmad al-Sarakhsi in chronological order.
The paper finds that al-Jassas is the pioneer in terms of
the development of the Hanafi legal theory; al-Dabusi’s
work is characterized by introducing new terminologies;
and the works of al-Bazdawi and al-Sarakhsi are useful for
arriving at the conclusive stance of the Hanafi legal
theory. Though the latter two theorists belonged to Ma
Wara’ al-Nahr, their preference in some occasions for the
views of ‘Iraqi theorists indicate that they did not engage
as communal competitors; rather, they played their roles
as referees by relying greatly on Hanafi figh while
developing Hanafi legal theory. They made robust efforts
for tracing the origin of a Hanafi theoretical viewpoint to
Hanafi substantive law or furu‘. This is how they
successfully showed the coherency and consistency in
Hanafi figh and usul. This paper specially focuses on al-
Sarakhst’s Usul in which he critically examined the views
of his predecessors from Ma Wara’ al-Nahr on certain

1ssues.
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Summary of the Article

The Hanafi legal theory is characterized by the fact that

unlike other Islamic legal theories it has been extracted
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from the Hanafi figh developed by its founding jurists.
With the passage of time, the Hanafi figh seems to have
gradually been divided between the jurists/theorists of
Iraq and those of Ma Wara’ al-Nahr/Samarqand. Both
schools left a great impact on the Hanafi legal theory.
This paper aims to look over the views of these schools
and trace their origins in the Hanafi figh itself so that an
accurate conclusion could be drawn on and consistency
be ensured. For this purpose, it analyses the works of
pioneering Hanafi theorists such as Abu Bakr al-Jassas,
Abu Zayd al-Dabusi, Abu al-Hasan al-Bazdawi, and
Muhammad b. Ahmad al-Sarakhsi in chronological order.
The paper finds that al-Jassas is the pioneer in terms of
the development of the Hanafi legal theory; al-Dabusi’s
work is characterized by introducing new terminologies,
while the works of al-Bazdawi and al-Sarakhsi are useful
for arriving at the conclusive stance of the Hanafi legal
theory. Though the latter two theorists belonged to Ma
Wara’ al-Nahr, their preferences in some occasions for
the views of Iraqi theorists indicate that they did not
engage as communal competitors; rather, they played
their roles as referees by relying greatly on Hanafi figh
while searching for Hanafi legal theory. They made
robust efforts for tracing the origin of a Hanafi theoretical

viewpoint in Hanafi substantive law or furu‘. This is how
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they successfully ensured coherence and consistency in

Hanafi figh and usul.

This paper takes into account the works of al-Sarakhsi in
which he critically examined the views of his
predecessors of Ma Wara’ al-Nahr on certain issues. It
deliberately leaves those issues in which he has critically
examined the views of Iraqi theorists. The paper begins
with a brief introduction that sheds light on the initial
developments of the Hanafi legal theory. It sets the stage
for the entire discussion that follows regarding the
disagreements that emerged among the Hanafi theorists
on some issues and how al-Sarakhsi endeavoured to
overcome the inconsistencies caused by those
disagreements by analysing the views of founders of
Hanafi school concerning the substantive laws. The
introduction is followed by the first part that discusses six
issues about which the Hanafi theorists differed and
explains why al-Sarakhsi preferred the views of the
scholars of Ma Wara’ al-Nahr. These six issues are: (1) the
use of amr (command) for nadb (recommendation) and
whether it is considered actual or figurative? (2) the
implication of amr, whether the immediate performance
of the act is demanded or it can be performed anytime in
the future; in other words, if the Lawgiver demands an

act, whether that act is required to be performed
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immediately or the subject may perform it whenever he
likes; (3) the implication of amr in the repetition of the
demanded act; that is, whether the performance of the act
only once would be enough and its performance in future

again will require a new amr; (4) When a companion of

the Prophet (P.B.U.H) says, “We were ordered/ we were
prohibited/the practice is that ...,” whether the order,
prohibition and the practice would be attributed to the
Prophet (P.B.U.H) specifically or can it be ascribed to
someone else other than the Prophet (P.B.U.H) too? (5)
Does the Prophet’s (P.B.U.H) act imply its obligation for
his followers, or does it fall into the legal categories of the
recommended act (mandub) or permissible act (mubah)?
(6) Whether the views of Companions of the Prophet
(P.B.U.H) are binding on the Muslims or not. In all these
1ssues, al-Sarakhsi mentioned the views of the theorists of
Iraq and Ma Wara’ al-Nahr/Samarqand; then he preferred
the views of Iraqi theorists. For arriving at the conclusion
and preferring one among such views, al-Sarakhsi
examined the figh manuals of the Hanafi school and
corroborated his stance by reproducing the views of

founders of Hanafi school in relevant issues.

The second part also includes six issues: (1) the

implication of ‘amm (general word): Does an ‘amm stand

generally obligatory or it is applied to a specific thing or
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case? (2) Addition to the obligation in a text: If a hukm
(injunction) is given in a text and the same hukm has
been given in another text with a bit of addition, what is
the status of that addition? Will this addition be part of
the previous hukm or it will be an independent hukm? (3)
Bayan tafsir (enabling expression), which elaborates and
provides the details associated with the text and enables
the subject to act upon the command in that text, should
it accompany the text or can it be separate from it? (4)
The source of hukm in the asl (existing case in the text):
that is, if a hukm is derived through analogy over a case,
it is considered that it is the ‘illah (underlying legal cause
of a hukm) that has led to the hukm of far* (new case to
which the hukm of asl or the existing case is extended),
however, what leads us to the hukm of the asl? Whether
it is the ‘illah or the text itself? (5) Ta‘lil bi l-illah al-
Qasirah: that is, can someone identify through analogy
an ‘illah that may specifically exist in the asl or such
underlying cause cannot be identified as ‘illah for proving
the hukm in the far; (6) the permissibility of conducting
analogy along with the text: that is, if a hukm is
mentioned in a text, can it be approached at the same
time via analogy? In all these issues the views of
Samarqandi jurists are not mentioned by al-Sarakhsi, or
he only mentions them if they are upheld by other jurists

like Shafi‘Ti or other prominent jurists. The paper ends
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with a conclusion that highlights some significant points

arrived at through the study.
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