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Children Right – Do the Conventional Law and Islamic Law have the 

same Approach? (CRC1989 versus Islamic Law)  
 
 

1 Usman Rafiq,      2Lutfullah 
Abstract: 

Children are, of course, always given importance by the civilized societies. Such 

societies cannot get the due development if their children are not enjoying a good 

environment in terms of rights and privileges. Following this, various steps are taken 

by such societies to bring an ideal environment for children.  Among such steps, CRC 

(Convention on the Right of the Child, 1989) is the recent one; globally and legally 

recognized. Such convention gives various rights to child; including, not exhaustively, 

the right to freedom, right to indiscrimination, right to adaptation, right to survival and 

etc. However, all these rights are not properly awarded in the last few decades by the 

member states – for one reason or another reason. Islamic Law, on the other hand, 

provides, too, a comprehensive legal mechanism for ensuring children rights. These 

rights are entirely natural in nature and, owing to this fact, very practicable in nature.  

The present work, in broad sense, compares both Islamic and conventional law in 

terms of their approaches. Finding shows, with solid evidence, that Islamic law’s 

approach towards children rights is very much comprehensive and realistic in nature. 

Content analysis technique, a kind of qualitative research, has been followed, herein, 

for the investigation of the issue. 

Keywords: Children, Rights, Islamic Law, Sharīʻah, Conventional Law, CRC 

Introduction: 

Children are, of course, human beings like adults and, therefore, have rights and 

responsibilities like– though different from adults in many respects.1 Being a child, 

however, he does not have the required awareness about his rights and duties. Having 

a chance, many of the adults annihilate their rights by one way or another.2 However, 

it is very obvious that future of a society is based on how the children are being 

nurtured therein – obviously in terms of their rights.3 Only good treated children, as a 

matter of fact, become stars of the society by serving it through different modes. 

Time and again, the international societies all over the world provide a verity of laws 

and regulations; providing and to protecting children right.4 These rules and regulations in 

fact show that how a society looks towards the issue of children rights. However, the 

better legal framework, indeed, helps in providing and protecting children rights in time 

and in due course. Among such international efforts, CRC is the most important one. 

Such legal document provides a variety of rights to children; including, not exhaustively, 

the right to freedom, right to indiscrimination, right to adaptation, right to survival and 

etc.5 However, all these rights are not properly awarded in the last few decades by the 

member states for one reason or another reason.6  This failure, obviously, badly effects 

the ideal environment; necessary for the children proper physical growth and mental  



Rahat-ul-Quloob / Vol.6, Issue.1 (Jan-Jun: 2022)               Children Right- Do the Conventional… 

 

29 

development.7 

Islamic Law, on the other hand, offers an effective legal frameworks and mechanism for 

the provision and protection children rights. Such legal spectrum, being a natural one, 

is very much realistic and comprehensive in nature in terms of its approach to such 

rights.8 Such rights, primarily, do not change from subject to subject and place to place. 

In other words, such rights are given to all children without any sort of discrimination 

on the basis of colour, creed, religion, sex and etc.9 However, such rights are, too, not 

provided by the Muslim states to their minor citizen – most probably because of their 

subjugation to other non-Muslim states both in terms of their policies and laws. 

The present research endeavor comparatively and critically analyzes the approach of 

both CRC and Islamic law to children rights. Both legal systems, of course, have 

some similar approaches to such rights both at jurisprudential and practical levels.10  

However, they also have different approaches in this regard too.11 Here, at this point, 

the purpose of the present work comes to the spot i.e., to point out such similarities 

and differences. In addition, this research endeavor searches out those reasons which 

are responsible for the failure states to provide such rights at ground level.  

Like other research endeavor, there are some inbuilt limitations of the present work. 

For instance, it discusses only United Nations Convention on the Rights of the Child 

1989, avoiding any other available international legislation on the same issue. 

Secondly, it focuses on general causes, responsible for the failure of states to award 

such rights at ground level. Thirdly, Pakistani law is, primarily, based on the 

jurisprudential approach of the Hanafi school of thought. Following this, such school 

is followed while critically analyzing the Pakistani laws related to children. It does 

not, however, means that other schools are not followed. They are resorted in the 

process of investigation whenever deemed fit and necessary. 

Maqāṣid al-Shaīʻah al-Islāmiyyah (Purposes of Sharīʻah) and Children’s Rights:  

The purpose of sharīʻah (Islamic Law), primarily, to protect human’s life, their 

property their life and to avoid any kind damage from them. To be short, the interest 

of the people in sharīʻah is based on benefit in this world and in the hereafter. It is 

noteworthy that these interests have been deducted from Qur’ān and Sunnah – directly 

or indirectly. These interests are divided, broadly, into three kinds i.e., al-ḍrūriyyāt12, 

al-ḥājiyyāt 13 and al-taḥsiniyyāt14. Al-ḍrūriyyāt consists of hifz al-dīn (protection of 

religion), hifz al-nafs (protection of life), hifz al-nasl (protection of progeny), hifz al-

ʻaql (protection of intellect) and hifz al-māl (protection of property).15   

All these purposes are linked with children rights by one way or another protecting 

their rights very effectively.  Following this fact, the rules of Islamic law regarding 

prohibition of miscarriage, killing of children, domestic violence, child physical 

abuse, economical exploitation, sexual exploitation, child trafficking, child labour, 

drugs and etc. are declared as heinous crimes by Sharī’ah.16 On the other hand, 

sustenance for the mother and her unborn child, guardianship for the child, his basic 

needs, education and health, equality rights, rights in inheritance, safeness of child’s 
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emotion, exceptional treatment in crime and punishments and etc. are guaranteed by 

the ambit of Islamic law.  Having said that, it can be easily said that protection is 

given to children rights both at theoretical and practical levels.  

Theory of Rights in Islamic Law vs Children Rights – A Realistic Approach:    

The rights are, broadly, divided into two basic parts i.e. ḥuqūq Allah (rights of Allah 

almighty) and ḥuqūq al-ʻibād (human rights). Ḥaq Allah includes ibādāt (worships), 

structured for the purpose to keep an individual closed and obedient to Allah (SWT). 

Such rights also include implementation of ḥūdūd17 ; as its implementation gives 

peace to the society. Moreover, such rights, too, care of public facilities e.g. masājid, 

rivers, parks and etc.18 Ḥaq al-ʻabd, on the other hand, deals with the rights of 

individuals with one another. This right includes, broadly, common rights i.e. rights 

for health, right to education, right to enjoyment from the public facilities and etc. It 

also takes into account personal rights i.e. rights of ownership, right of the seller to the 

price and etc. 

Being weak to protect their own rights, the above rights are bestowed on children by 

Islamic Law. Owing to this fact, the classical Muslim jurists have profoundly discussed 

the concept ḥaq al-ʻabd and Ahliyyah al-Wujūb (capacity to acquisition of rights). 

Children rights start, herein, when they are in the womb of their mothers. However, at 

this stage they do not have any sort of duty as their capacity is incomplete. An adult 

person, on the other hand, from has complete capacity from the moment of his birth 

till his death.  An extra ordinary relaxation has been given to children, herein, by 

Islamic law – as they are having full rights while having no duties at all.  The legal 

philosophy i.e., where there is right there is duty, has no application at this stage.19     

Conventional law, on the other hand, has three categories of rights i.e., natural, moral 

and legal. Natural are those rights which are accepted by the natural justice.  Mind is 

applied, at this level, to know what is lawful and fair. Moral rights, on the other hand, 

are those which have been accepted by the ethics and the society. The legal, contrary to 

this, are those which are formed by the law or contract.20  All these rights are awarded 
to a child and their protection has been made, too, thorough strong legislative mechanism.    

Convention on the Rights of the Child 198921 - A Critical Analysis: 

Many documents at international level, concerning child rights, are introduced in the 

last few decades; such laws become a base for the introduction and adoption of United 

Nation’s CRC. These international documents include, primarily, the Declaration of 

the Rights of the Child 1924 (revised in 1948 and adopted by the then League of 

Nations General assembly22), Declaration of the Rights of the Child23 in 1959 etc. 

Such legal documents contain children rights trough a detailed and comprehensive 

way. Unlike other documents, CRC is a child-specific and internationally binding one 

on all associated nations. It has been enforced, as a matter of fact, quicker than any 

international treaty.24 Like other conventions, it gets its binding nature by two ways. The 

first one is the accession where the state party, after following the national legislation 

requirements, submits an instrument of accession with the Secretary General of the 
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United Nations. Another is ratification where a state party signs the convention; 

showing its willingness to examine the convention without having any legal effect. 

But after following the proper national legislative requirements, it submits an 

instrument of ratification, later on, with the General Secretary of the United Nations.25 

CRC was adopted by the General Assembly, United Nations in its session No. 44, 

Resolution No. 25, and remain opened for signature on November 20, 1989. After 

twenty member states’ ratification, it came into force on September 2, 1990. It was 

considered to be the fastest ratified internationally treaty; owing to the fact   that 

almost 196 had ratified it then. The United States, amazingly, had not ratified it yet.26 

CRC has three optional protocols adopted by the General Assembly on May 25, 2000. 

One of them is on the involvement of children in armed conflict that has come into 

force on February 12, 2002.27 Another is related to the sale of children, child 

prostitution and child pornography. It has come into force on January 18, 2002.28 The 

third optional Protocol to CRC is related to Communications Procedure. It has been 

adopted by the General Assembly since December, 19, 2011.29 

The countries which have ratified CRC are bound to apply it. A committee has been 

formed called as Committee on the Rights of the Child; having a duty to examine the 

implementation of the convention by the state’s parties.30 Furthermore, such convention 

is the only convention that has given power to non-government organizations to 

examine its implementation.31 The Committee contains body of members from different 

member countries. The states parties have to submit first report after two years of 

enforcement of CRC; then after every five years talking about the enforcement of 

CRC and children situation in their respective countries. The Committee reviews such 

reports and issue directives, at the same time, for further improvements in children 

rights. Moreover, the Committee recommends to the concerned governments and to 

the General Assembly about the initiatives necessary for the fulfillment of CRC’s 

objectives. Lastly, the Committee submits its report to another Committee of the UN 

General Assembly. Such Committee, then, hears the Committee’s Chair and the 

general Assembly to adopt a proper resolution regarding children rights.32   

CRC views child as a unique person who is capable of getting rights but needs, at the 

same time, protection in this regard. Owing to this fact no discrimination on the basis 

of sex, color or religion is not acceptable as for as the children rights are concerned.33 

Moreover, children should be equally treated by the legislature while establishing any 

law. While saving the best interest of children, the court of law and non-government 

organization are supposed to follow the same principle.34 Furthermore, the children, 

as per these golden principles, have full rights of survival and the growth in shape of 

emotions, mental, physical, and social.35 Children should be considered able to form 

their own opinion in matter affecting them and therefore, their opinions should have 

weight in judicial and administrative decisions.36  

CRC and Islamic Law – Comparative Approach: 
While having the above points in mind, the approach of conventional law and Sharī’ah  
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can be comparatively presented as follow. 

The legal adoption; whereby the lineage is attached to the adopted person, is prohibited in 

Islamic Law. In other words, adoption is totally annihilated in the Islamic family Law 

The reason behind the prohibition is the preservation of nasl; the family and the lineage.37 

It also affects the principles provided by Sharī’ah about the custody, guardianship, 

inheritance, maintenance obligation and many other issues. For the poor and abandoned 

children, Islam provides kafālah as solution. This concept has many positive aspects. 

For instance, its strengths Muslim community and on the same way, it does not 

annihilate family system of Islam.  The follow verses Holy Qur’ān and ḥadīth of the 

Prophet (SAW) can be cited for the support of such approach. Allah Exalted says: 

يهَْدِي   وَهُوَ  الْْقَََ  يقَُولُ   ُ وَالَلَّ بأِفَْوَاهِكُمْ  قَوْلكُُمْ  ذَلِكُمْ  أبَنَْاءَكُمْ  أدَْعِياَءَكُمْ  جَعَلَ  ِ  "وَمَا  الَلَّ عِنْدَ  أقَْسَطُ  هُوَ  لِِباَئِهِمْ  ادْعُوهُمْ   * بِيلَ  السََ
ينِ وَمَوَالِيكُمْ"  38.  فَإنِْ لمَْ تَعْلمَُوا آباَءَهُمْ فَإخِْوَانكُُمْ فِِ الدَِ

“…nor has He made your adopted sons your sons. such is (only) your (manner of) 

speech by your mouths. but Allah tells (you) the truth, and He shows the (right) way. * 

call them by (the names of) their fathers: that is juster In the sight of Allah. but if ye 

know not their father's (names, call them) your brothers In Faith, or your maulas.”39 

A ḥadīth of the Prophet (SAW) conveys the same message: 

بََابةَِ وَالْوُسْ   40طََ". "كاَفِلُ اليْتَِيمِ لهَُ أوَْ لِغَيِْْهِ أنََا وَهُوَ كَهَاتَيِْْ فِِ الْْنَََةِ« وَأشََارَ مَالِكٌ باِلسََ

“He, who takes care of an orphan, whether he is his relative or a stranger, will be in 

Jannah with me like these two". The narrator, Malik bin Anas raised his forefinger 

and middle finger for illustration.”41 

The CRC, contrary to this, allows adoption.42 By allowing adoption, CRC opens, of 

course, the door for exploitation and abuses of children. Surprisingly, after opening 

the door of adoption, it demands from the state parties that it should not result into 

any financial gain by exploiting the children.43 CRC may rightly hold   responsible for 

intervening into the natural family structure. 

The issue of maintenance responsibility is profoundly dealt by Islamic law; making 

the father, at first instance, responsible to maintain his children.44 He is responsible to 

preserve their person, as well as, their family as lineage of children is attached to 

him.45 Additionally, the father’s responsibility remains intact till the male child attains 

puberty while the female child gets married. The father responsibility, however, comes to 

an end when the child is wealthy.46  Furthermore, the maintenance responsibility may 

be shifted towards the nearest relatives if the father cannot maintain his children due 

to any reason. The responsibility comes on the state if the relatives are poor or not 

found at all- for one reason or another.47 The mother cannot be held responsible as her 

basic responsibility is to take care of house hold / internal matters.48 All these rules, 

mentioned in the previous lines, are derived from the Holy Qur’ān and hadīth: 

Allah says:  49 ."...ِعْرُوف وْلوُدِ لهَُ رِ زْقهُُنََ وَكِسْوَتُُنََُ باِلَْْ  "... وَعَلََ الَْْ
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“…but He shall bear the cost of their food and clothing on equitable terms…”50 

 A hadīth reflects the same approach: 

جُلُ رَاعٍ عَلََ أهَْلِ بيَْتهِِ، وَالَْرْأةَُ رَاعِيةٌَ عَلََ بيَتِْ زَوْجِهَا وَوَلدَِهِ، فَكلُكَُُمْ رَاعٍ "كلُكَُُمْ رَاعٍ وَكلُكَُُمْ مَسْئُولٌ عَنْ رَعِيََتِهِ، وَالأمَِيُْ رَاعٍ،   وَالرََ
 51وَكلُكَُُمْ مَسْئُولٌ عَنْ رَعِيََتِهِ".

"All of you are guardians and are responsible for your wards. The ruler is a guardian 

and the man is a guardian of his family; the lady is a guardian and is responsible for 

her husband's house and his offspring; and so all of you are guardians and are 

responsible for your wards."52 

According to CRC, on the other hand, the responsibility of maintenance of children 

lays on parents; including both father and mother. In case of their inability, however, 

the state resumes the responsibility.53 It seems that the family, according to CRC, 

consists of parents and their children; and owing to this fact the state resumes the 

responsibility after the inability of the parents. The relatives are, herein, ignored at all 

for upholding such responsibility. Moreover, this responsibility remains intact till the 

age of eighteen.54  Such discussion clearly indicates that the approach of Islamic law 

is more comprehensive in nature; covering the issue from all required angles. 

The matter of marriage is very important in nature for a healthy society... It is strange 

that CRC, being a main convention about children, does not deal with it under any 

stretch of explanation.  Such convention neither fixes any age for a child marriage nor 

fixes any punishment for those individuals who are arranging marriage ceremony. 

According to the CRC, a child remains as child till the age of eighteen;55 therefore, 

marriage till eighteen years of age has no legal effect. There are other international 

conventions that deal such issue e.g., CEDAW.56 As per this document a child 

marriage has no legal effect at all. 

Contract of marriage, in Islamic law, is a proper contract even if it is concluded by a 

child.57 Once a contract has been made, as per such legal spectrum, by parent/guardian, it 

is considered as a valid contract. However, the conjugal rights begin after attaining 

puberty and ability of the spouse.58  The classical Muslim jurists have offered minute 

details in connection to a child marriage. Firstly, for instance, in case of a child 

marriage, the parents/guardian of person is responsible for its arrangements. He has to 

see the best interest of his child.59 Secondly, it depends on child situation, too.  In 

some cases, for instance, he is able to manage his family life at the moment of his 

puberty and in some cases it is vice versa. Because of this reason and many others 

fixing the age of eighteen years for marriage is not reasonable approach in the view of 

Islamic law- as the age of puberty varies from to person and place to place...  Islamic 

law, herein, provides right of marriage for a child when he has the required capacity. 

Such permission is given for the purpose of preservation of nafs (person) and 

preservation of nasl (family). On the same way a child (who has the required capacities) 

may engages him in immoral activities The Muslim jurists support their view while 

citing a ḥadīth that flows as: 
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جَنِِ النبََِيَُ صَلَََ الُله عَليَهِْ وَ   60سَلمَََ وَأنََا بنِتُْ سِتَِ سِنِيَْ، وَبنَََ بِِ وَأنََا بنِتُْ تِسْعِ سِنِيَْ". عَنْ عَائِشَةَ، قَالتَْ: "تَزَوََ
“Allah's Apostle (صلى الله عليه وسلم) married me when I was six years old, and I was admitted to his 

house when I was nine years old.”61 

As per Islamic law a child cannot be held liable for the capital punishment – under 

any stretch of explanation.62 The legal reason behind this is that a child has no 

capacity of execution. In case of killing a person, he cannot be subjected to qisās63  

Even he cannot be subjected to a substitute punishment as diyah.  

However, the issue of ḥuqūq al-ʻbād may be treated differently. CRC, on the other 

hand, imposes the age of eighteen years, primarily, for capital punishment.64 

Seemingly, this age is not appropriate as an individual may be more enough to 

understand the effect of his action.       

CRC provides the right of indiscrimination to a child. It means that no discrimination 

is allowed on the basis of colour, sex, religion, language etc.65 Islamic law offers, on 

the same way, such right since line. The Holy Qur’ān says in this regard: 

كُمْ شُعُوباً وَقَبَائِلَ لِتَعَارَفُوا إنََِ أكَْ  كُمْ مِنْ ذَكَرٍ وَأنُْثىَ وَجَعَلنَْا كُ "ياَأيَهََُا النََاسُ إنََِا خَلقَْنَا ِ أتَْقَا َ عَلِيمٌ خَبِيٌْ".رَمَكُمْ عِنْدَ الَلَّ  66مْ إنََِ الَلَّ
“O mankind! we created you from a single (pair) of a male and a female, and made 

you into nations and Tribes, that ye may know Each other (Not that ye may despise 

(each other). Verily the Most honoured of you In the sight of Allah is (He who is) the 

Most righteous of you. and Allah has full knowledge and is well acquainted (with all 

things).”67 

The prophet Muhammad (SAW) is reported to have said  

لِدم؛ وآدم من   كلكم  كم واحد.  أبا ربكَم واحد وإنَ  الناس! إنَ  علَ  "...أيها  لعربِ  كم، وليس  أتقا الله  أكرمكم عند  تراب. 
 68عجمي فضل إلا بالتقوى...". 

“O people! Your Lord is one, and your father is one. All of you belong to Adam; and 

Adam is from soil. The honourer of you with Allah is the most pious among you, and 

there is no credit for an Arab over a Non-Arab without piousness”. 

CRC Supports right of survival for every child. This is an inherent right to life.69 CRC 

provides this right to children during his life70 – not when he is in his mother whomb. 

Islamic law, contrary to this, provides such right to a child even before his birth; from 

the moment of conception.71  While giving this right to a child, the Holy Qur’ān 

states:  

القَْ  مِنَ  يتََوَارَى   * كَظِيمٌ  وَهُوَ  ا  مُسْوَدًَ وَجْهُهُ  ظَلََ  باِلْأنُْثَى  أحََدُهُمْ  رَ  بشَُِ فِِ "وَإذَِا  هُ  يدَُسَُ أمَْ  هُونٍ  عَلََ  سِكُهُ  أيَُُْ بهِِ  رَ  بشَُِ مَا  سُوءِ  مِنْ  وْمِ 
َابِ ألََا سَاءَ مَا يََكُْمُونَ".   72التَُّ

“When news is brought to one of them, of (the birth of) a female (child), His face 

darkens, and He is filled with inward grief! * With Shame does He hide Himself from 

His people, because of the bad news He has had! shall He retain it on (sufferance 

and) contempt, or bury it in the dust? Ah! what an evil (choice) They decide on?”73 
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CRC grants to children freedom of expression, freedom of thought, freedom of 

association and right to privacy to a child.74 Islamic law, on the same way, recognizes 

such right, however, with certain restrictions and limitation- as complete freedom may 

lead towards damage and harm. Moreover, it may affect any of the purposes of 

Sharī’ah e.g., ḥifz al-ʻaql, if a child using freedom of association for some illegal 

purpose.  Moreover, an Islam law covers this freedom with morality. Owing to this 

fact, a child is not allowed to propagate the evil or to use abusive words for anyone. 

Likewise, freedom is considered only when it is not affecting dignity of others.75    

Conclusion and Recommendations: 

The concept of Islamic law is that the order belongs to Allah Almighty only. 

Following this, rights are considered rights which are recognized by Allah Almighty – 

and this is the spirit of such legal system. The Muslim jurists, while following this 

philosophy, derive purposes of Islamic law from the text of Holy Qur’ān and aḥādīth 

to understand commands of Allah Almighty.76 However, the conventional law, 

contrary to this, is entirely based on human intellect - created through parliament or 

any other recognized source of law. That’s why it is very easy to create, limit or 

abrogate any right at any time.77. CRC, an international document dealing with children 

rights, is also created by human being and, therefore, subject to many flaws. In broad 

spectrum, such rights are having similarity with those bestowed by Islamic law – with 

some minute differences at various facets. Such rights are very comprehensive in nature, 

applicable to everyone and cannot be subjected to any change with the passage of time 

without any sort of discrimination. On the other hand, CRC seems to be adopted by 

some developed countries. Because the reason is that developing or third world countries 

are far away to apply rights grants by CRC – because of their weak justice system.  

While comparing Islamic law and CRC, it is notices that there are some meeting points 

between these two legal spectrums. These points include, not exhaustively, maintenance 

responsibility of a child, right to indiscrimination, freedom of expression, freedom of 

thought, freedom of association, right to survival and etc.  The different points include 

the right to adaptation, the implementation of capital punishment, the right of 

marriage and etc. The Islamic law, comparatively to the conventional law, regarding 

rights of children is very much comprehensive and realistic in nature. 
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