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ABSTRACT

In response to Joseph Schacht, Imran Ahsan Khan
Nyazee argued that al-Shafi‘T had a very restricted theory
of giyas which was similar to that of Dawiad al-Zahiri
who was a staunch critic of giyas. Nyazee went on to
show that al-Shafi‘T presented no example of giyas al-illah
in his book al Risalah and that his theory of giyas only

contained either dalalat al-nass of Ahnaf or giyas al-shabah
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which was rejected by Ahnaf. We are of the view that
this reading of al-Shafi‘T’s al-Risalab is misleading because
al-Shafi‘Ts examples count giyas al-illah when measured
against the standards and terminologies developed by
later jurists. Moreover, the analysis given by Nyazee of

al-Shafi‘T’s statements is also problematic.
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al-Shfic, giyds al-illab, qiyas al-shabah, qiyds al-ma'n.
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Summary of the Article

Imam al-ShafimT is considered a systematizer of the
tradition of Islamic Jurisprudence (usal al-figh) through
his phenomenal and seminal text Kitab al-Risalah fi Usil
al-Figh. On the other hand, Imam Abu Hanifah and his
disciplines are considered pioneers in the canonization
and codification of Islamic law. Even Imam al-Shafi‘i
travelled to Baghdad to study with Abti Hanifah’s acolyte
al-Shaybani. But we did not receive detailed principles of
Islamic Jurisprudence for Hanafi school from its pioneers,
save some scattered discussions. What 1s known as Hanafi
principles of Islamic jurisprudence is the reverse
engineering of the later generations of Hanafi scholars

known as Hanafi Masha’ikh who inferred these principles
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from the substantive law (or figh) passed on to them from
the pioneers of the school. This fact led some orientalists
to assert that the legal activity before al-Shafi‘T in the
Islamic world including the Kufan school was not backed
by any coherent and integrated jurisprudential system.
Rather it was largely an arbitrary activity and the jurists
used to respond to the new cases by taking recourse to
the sources of law and making judgements based on the

cases of the Qur’an and sunnah and local traditions.

Indeed, this is not a true picture. The jurists before Imam
al-Shafi'T had a legal theory and a system of
interpretation, although it was not well-documented and
well-organized  initially.  Extensive research  was
undertaken by Zafar Ishaq Ansari to show that the elders
of Ahnaf had a system of interpretation before al-Shafi‘1.
Along this line came Imran Ahsan Khan Nyazee, a
student of Ansari. But he took a radically different
approach to contest the assumption of orientalists. He
challenged the assumption that there had always been one
unified legal theory in the Islamic world. Rather there
were at least three theories and Imam al-Shafi‘T was the
expounder of only one of them. As far as his Hanafi
predecessors are concerned, they devised and employed

the theory that Nyazee called the “theory of general
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principles.” On the other hand, al-Shafi‘T was the founder
of the theory that Nyazee called the “theory of literal
interpretation.” According to him, al-Shafi’T’s method
was in line with those who came to be known as
representatives of ZahirT legal tradition. Nyazee is of the
view that Imam al-Shafi’Ts conception of analogy was
largely restricted to what is known in the HanafT system
as dalalat al-nass, a text-based method of extending the
scope of the word. For this, Imam al-Shafi‘T uses the term
“qiyas al-ma‘na,” according to Nyazee. Beyond it, al-
ShafiT also subscribes to giyas al-shabah, an extension
based on apparent attributes. The latter is not an analogy
proper, Nyazee asserts. It is nothing more than
verification of the attributes in the case at hand (which in
the writings of the later jurists came to be called tahqgiq al-
manaf) like when a person in the state of ritual
consecration hunts an animal and he has to slaughter a
similar (mithl) one like a sheep for killing a gazelle. In
this situation, he strives to get an animal as much similar
to the hunted one as possible and there are different
candidates similar enough to confuse. So, deciding among
them is an analogy. The HanafT jurists invalidate the use
of such analogy to reach the shari‘ah-compliant verdict.

With this explanation, Nyazee reads the repeated
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statement of Imam al-ShafiT in which he divides the
analogy into two types: “giyas al-ma‘na” and “qiyas al-
shabah.” And all the examples given by Imam al-Shafi‘T in
his epistle al-Risalah belong to either of these two
categories. He concludes that al-Shafi‘T apparently does
not support the regular type of giyas known as giyas al-
llah, let aside the reasoning based on the purposes of the
law. There is not even a single example of regular
analogy or qiyas al-illah in al Risalah according to him. A
question that arises after accepting this theory is how the
later jurists of the ShafiT school attributed the regular
analogy and even the method of ikbalah (guessing the
illab of a hukm through the objectives of shari‘ab) to their
Imam. The answer from Nyazee is that they did so by
stretching ideas from some examples of al-Shafi‘T in his
book al-Umm, though the express statements of the
Imam in al Risalah defy this stretch. The discourse of the
purposes of law or magqasid al- shari‘ab is a brainchild of
Imam al-Ghazali and his teacher al-Juwayni This is
believed to be the third theory of law by Nyazee, besides

the literal theory and the theory of general principles.”

It should be noted here that in his book “Theories of Islamic Law,” Nyazee
gave the credit of the theory of the purposes of law to al-Ghazali and his teacher
provisionally. But in one of his later books, he shifted the credit to the great
Hanafi jurist al-Dabisi and asserted that al-Ghazali and his teacher in fact
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However, the writers of this article differ with Nyazee
on this thesis. We have analysed his claims in this article
through the statements and examples given by al-Shafi‘T
in his al-Risalah on the one hand and through the
opinions of several prominent Shafi‘T scholars like al-
Mawardi and al-Razi. The fact is that al-Shafi‘T was never
misunderstood by the later jurists of his school. We have
weighted the examples produced by al-Shafi‘T in his a4/
Risalah with the typology of analogy framed by the later
jurists and tried to map them with the terminologies of
al-Shafi‘T himself. The conclusion we reached may be
summed up in six points. Firstly, “giyas fi ma‘na ’l-asl” in
the writings of 4/-Shafi 7 is not confined to dalalat al-nass.
Rather it encompasses a broad spectrum of analogical
arguments. Even if dalalat al-nass may come under the
rubric of “giyas fi ma‘na I asl,” he did not mean the
exclusion of other types of analogy from it. Above all,
Nyazee confused the two terminologies of Shafi‘T jurists,
that is, giyas ft ma‘na “l-asl and qiyas ft ma‘na. Secondly, it
follows from the first point that there are clear instances
of giyas al-illah in al Risalah and the later jurists did not
insert it in al-ShafiTs system from outside using
hermeneutical stretch. They read what was already there.

Thirdly, it is problematic to measure the word al-shababh

borrowed heavily from him and their contribution is that of refinement. We
have analysed this assertion in an independent article which will be published
soon, God willing.
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appearing in the writings of al-Shafi‘T on the scale of the
terminology agreed upon at some later stages by the
jurists with the name giyas al-shabah. Fourthly, the
conception of qiyas al-shabab as framed by Nyazee is not
in harmony with the terminology developed by later
Shafi‘T jurists. Fifthly, a system that has provision for
qiyas al-shabab cannot be termed a literal system. Lastly, it
is not a sound statement to assert that the HanafT jurists
reject gqiyas al-shababh outright. Rather, they have
provision for it with their own conditions and when they
are fulfilled, they call this analogy giyas al-%llah rather
than giyas al-shabah.

In short, we did not find factual and analytical evidence
for the claim that al-ShafiT had no theory of giyas al-
%lah. Above all, no prominent jurist of the past,
including the Hanafis, bracketed al-Shafi‘T with the school
of Dawid al ZahirT when it comes to the discussions on

qryas.
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